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Abstract

Hans Kelsen has often been interpreted as a neo-Kantian whose thought lacked the proscriptive power necessary to combat the rise of Fascism in Germany.  This paper counters that interpretation by examining Kelsen’s connections to the thought of Max Weber, arguing that Kelsen’s concept of gundnorm is an example of what Weber described as legal “maturity.”  This perspective extends previous scholarship on Kelsen’s Weberian methodology to his work on legal norms, showing how Kelsen developed a concept of legal maturity that calls on citizens to critically evaluated the fundamental norms upon which their legal systems are based.

In the past decade, several leading scholars have turned to the experience of Weimar Germany to understand how the law might function to protect individual liberties in a context of rising state power.  Few find any proscriptive power in Hans Kelsen’s work.  David Dyzenhaus writes that, “Kelsen’s legal positivism, while not exactly paving the way for Nazism, offered no legal resource which could be used to resist a fascist seizure of power in Germany” (1997, pg. 5).  Dyzenhaus’s claim that Kelsen abdicated when he was most needed reflects two assumptions that underpin nearly all work on Kelsen.  First, he assumes that Kelsen is a neo-Kantian.  Second, he assumes that Kelsen is a positivist in the tradition of John Austin and H.L.A. Hart, who look to formal procedures for “legal resources.”  This paper interrogates these assumptions and proposes an alternative drawn from Weber.


Interpreting Kelsen’s work by the light of Kant is unhelpful because Kelsen does not adhere to a strict distinction between the noumenal and the phenomenal which is so critical to Kant’s system.  Rather, by insisting that his foundational principle, grundnorm, is not identical with constitutional effectiveness but arises from the experience of that effectiveness, Kelsen grounds his system in material reality.  By looking for validity in contingent reality, he tears down the curtain between the thing-in-itself and our experience, deviating importantly from Kant.  Consequently, no legal conception can be deduced entirely a priori.  To appreciate Kelsen’s work we must venture beyond a Kantian reading.


Reading Kelsen as a theorist who takes experience, particularity, and contingency seriously differentiates him from Austin and Hart, and forces us to reexamine him on his own terms. Rather than understanding Kelsen as a Kantian in search of a legal universal, I understand Kelsen to be critically influenced by Weber, particularly his concept of political maturity, or “giving an account of oneself.”  I argue that Kelsen conceptualized grundnorm as a deliberately empty set that forces the legal system to give an account of itself.  


Understanding grundnorm as a purposively vacuous concept helps us to come to terms with Kelsen, not primarily as a theorist of universals, but as a thinker concerned with putting a set of untimely questions to practitioners of law and judgment to drive them toward maturity in a Weberian sense.  Kelsen’s greatest “legal resources” do not present themselves in a priori conceptions like human rights or procedural checks, but rather as a set of challenges aimed at helping the legal system mature.

I. Kelsen’s Political Implications

Hans Kelsen was a professed positivist in the sense that he thought law could be objectified and certain neutral knowledge of it obtained through the proper techniques applied to an appropriately restricted domain.  He professed to study and propound “a science of law (jurisprudence), not legal politics” (1960, pg. 1).  Often he assumes the self to be unencumbered, and knowledge production to be a neutral process.  Viewed in this way, his work is the epitome of what political theory dislikes about jurisprudence.

There are two stinging criticisms of law and jurisprudence coming out of political theory today.  First, one brand of critical theory sees the law as politics’ antithesis.  This school might differently include radical democrats and Marxists.  Sheldon Wolin, the godfather of the radical democrats, sees constitutional law and jurisprudence in the United States as a structure that allows for the decentering of power through the privatization of once-public functions in a process legitimized by procedure rather than democratic practice (Wolin 1989).  The end result of constitutionalization is that politics creates law and legal institutions, but after this founding moment politics is superceded by the technical questions of governing (Wolin 1994).  In a Wolinian vein, Bonnie Honig argues that the administration of justice through law hangs in tension with democratic action.  The process of trying to live together is one of trying to balance virtue with virtu, of insuring that the rational and impartial administration of justice leaves space for the individual virtuoso to come into being and vise versa.  Modern societies are set with the difficult task of celebrating both the stabilizing institutions that make political action possible, and the agonic - occasionally excessive - character of collective action (Honig 1993).  The radical democrats articulate a concern that a juridical society might come at the expense of a political one. 

Marxist thinkers voice a similar concern.  Ran Hirschl (2007) is not only affirming Gerald Rosenberg’s (1993) thesis that rights are a “hollow hope,” but furthering it to assert that rights jurisprudence furthers neo-liberal capitalist hegemony by “buying off” potentially revolutionary populations at the lowest possible cost, that of creating oppressed identities and their concomitant entitlements.  For Hirschl, rights promote particular identities that prevent groups from seeing their common revolutionary potential.  As Karl Marx taught in On the Jewish Question (1843), distinctions, especially wounded ones (see Brown 1993; 1995), can be deployed in a strategy of conquering through division.  Rights jurisprudence, for Hirschl, recreates alienated men in a mold of individuality rather than species being, focusing their energies on their particular pains rather than their collective efficacy for structural change.  

If radical democrats and Marxists argue that law works against radical politics, some liberals normatively affirm this preference for a juridical society over a political one.  This normative preference arises out of a fear of the agonic excesses that mass action can commit.  The liberal fear of mass action in this case is deeper than that of the tyranny of the majority uniquely voiced by Madison, Tocqueville, and Ortega y Gasset.   Their preference is shaped by the experience of totalitarianism and the Third Reich, and stands as an answer to the émigré question: Under what conditions can we avoid repeating the Holocaust?  David Dyzenhaus, the grandson of a holocaust victim, has turned to the experience of Weimar Germany to think through how jurisprudence might safeguard the individual in a context of rising state power.  His analysis of Carl Schmitt, Hans Kelsen, and Hermann Heller’s debate over Prussia v. Reich looks to solve this problem with an immanent legal order, and finds resources for such a Habermasian system in Heller.  Dyzenhaus finds Kelsen’s thought far less promising.  He argues that Kelsen’s positivism provided the German legal system with no conceptual resources to resist Fascism (1997, pg. 5).  For Dyzenhaus, Kelsen’s legal thought does not have enough normative purchase to protect society from abuse at the hands of its leaders.  The liberal fear is that law could become power devoid of content, and that lack of content will leave a vacuum inviting a strong personality to fill it.

Liberals like Dyzenhaus have a far different assessment of Kelsen than positivist legal scholars.  Among legal scholars with positivist sympathies Kelsen is a canonical figure.  He is “the most influential legal positivist of his generation” (Shivakumar 1996, pg. 1383), “unquestionably the leading jurist of our time” (Pound 1934), and in the second half of the twentieth century “there is no important contribution to the general theory of law in that period that does not owe much to Kelsen’s work” (Hughes 1971, pg. 695).  These are but a few of the superlatives applied to Kelsen.  The divergence between lawyers’ analysis and that provided by politically invested scholars like Dyzenhaus is problematic: Why is Kelsen so differently evaluated?  Or, more precisely, what understanding of law and politics provides the optics that might bring Kelsen’s work into focus as a set of principles that are both methodologically satisfying to lawyers and exceedingly dangerous for liberals concerned with the material instantiation of rights?  The task of this paper is to find the vantage point that allows us to see his methodological power and his political danger as Kelsen intended them, as co-constitutive and complementary aspects of his legal philosophy.

Political theory criticizes law for either trumping the political (in the case of the radical democrats and Marxists), or providing a set of power relations ripe for abuse (in the case of the liberals).  Both of these criticisms are most pointed when applied to legal positivism.  Precisely because positivism holds that the problem of legal knowledge is a problem of technique, it is political theory’s most obvious whipping boy – for the democrats and Marxists because it favors technique in political space, and for the liberals because it is relativistic.  Defending the rule of law generally against these political criticisms is most forcefully done through the examination of positivist jurisprudence.  Through an examination of Hans Kelsen’s Pure Theory of Law, this paper addresses each of these criticisms by demonstrating that even for a self-professed positivist like Kelsen, law is incapable of replacing collective politics as a mode of governing, but represents a distinct mode of action.  The paper proceeds in three parts.  In the first part it examines the dominant interpretation of Kelsen, namely that he is engaged in a neo-Kantian project.  Second, it explicates Kelsen’s concept of a basic norm (grundnorm), arguing that Kelsen’s conception of “legal resources” is different than what Dyzenhaus imagines.  After recharacterizing Kelsen on his own terms rather than ones that are necessarily neo-Kantian, I thirdly offer a Weberian interpretation of Kelsen’s grundnorm.  Looking at Kelsen’s grundnorm through a Weberian lens we can see why Kelsen presents so much promise to lawyers, but seems so dangerous to politically concerned theorists.  

II. Kelsen as a neo-Kantian


The dominant interpretation of Kelsen is that he is a neo-Kantian.  While I recognize that a Kantian interpretation has some degree of explanatory power, I would like to suggest that it is incomplete and that a reconsideration of the Weberian influence upon Kelsen reveals aspects of Kelsen’s work previously hidden.  I will proceed by first laying out Kelsen’s theory of norms, and reconstruct the leading Kantian interpretations.  After this brief summary, I will make two turns.  First, I question whether Kelsen’s entire system, especially grundnorm, can be understood using a Kantian analysis.  Second, I historicize Kelsen, and argue that Kelsen is engaged in dialogue with Weber just as much, if not more than, Kant.

2a. Kant and the Antinomy Problems


The Kantian interpretation jumps off from Kant’s Antinomy Problem as expounded in the Critique of Pure Reason.   The Antinomy Problem is posed by the parallel development of incompatible theories of knowledge.  This conflict is rooted in the divergence of Plato and Epicurus over the place of thought and experience in the production of knowledge (Kant, pg. 427).  These ancient conflicts - over whether the objects of knowledge are located in the material world and known without mediation, or whether they are only known through reflection - continue to act as currency in the conflict between continental rationalists and British empiricists during Kant’s time (see Paulson 1992, pg. 314).  The problem for Kant is that:

Each of the two types of philosophy says more than it knows. The former [rationalism] encourages and furthers knowledge, though to the prejudice of the practical; the latter [empirics] supplies excellent practical principles, but it permits reason to indulge in ideal explanations of natural appearances, in regard to which a speculative knowledge is alone possible to us - to the neglect of physical investigation (Kant pg. 428). 
The problem is not that they are both wrong, but that they both think they are exclusively true.  Here Kant is clearly bouncing off Hegelian categorical analysis, and is worried that divergent theories of knowledge have formed a thesis-antithesis relationship that might not be productive.  The Kantian Antinomy Problems are Hegelian tensions that pose the question: From what vantage point might we resolve this apparent contradiction?  

Separation is Kant’s usual solution to such tensions.  For example, in The Conflict of the Faculties (1798) he argues that what is necessary for the coexistence of state order and free thought is the construction of separate spheres, one for free inquiry by the lower faculty (philosophy), and one for greater state regulation of the higher faculty (theology, medicine, and law).  Through such a separation Kant tells us that we are able to, “Argue as much as you want and about what you want, but obey!” (1784).  It is through splitting the conflicting authority claims that Kant manages to resolve the tension present between theory (the lower faculties) and practice (the higher faculties).  

This concern is heightened in a legal context.  For Kant, legal proceduralism is the only way we emerge from a state of nature and manage to live together.  As Jeremy Waldron writes,

The premise of Kant’s account is that, in the absence of legal authority, we must expect that individuals will disagree about right and justice and that this disagreement will lead to violent conflict.  The task of the legislator is to put an end to this conflict by replacing individual judgments with the authoritative determinations of positive law (1996, pg. 1545).

This rather Hobbesian account differs from other liberals that see Kant as someone much more concerned with liberal values like rights than procedural order.  Given the violence likely to erupt if value explicitly enters the legal realm, Kant’s emphasis is then on finding a set of procedures we can all agree upon.  When applied to a legal context, the task of reconciling rationalism and empiricism is critical to the legitimacy and stability of the legal system.  The question, for Kant, is vitally important: How can we understand rationalism and empirics, not as mutually contradictory, but as co-constitutive of the truth?  How do we avoid fighting each other over values perceived as arbitrary?  How do we sublimate legal politics?

2b. The Jurisprudential Antinomy Problem and the Pure Theory of Law


Kelsen applies the structure of Kant’s Antinomy Problems to law.  Stanley Paulson argues that Kelsen thinks about law as a problem through this Kantian structure, and attempts to solve the problem with the Pure Theory of Law.  Understood this way, Kelsen begins and ends as a Kantian.  This section will follow Paulson’s argument, and show how the Pure Theory of Law is a clever bit of pragmatic problem solving on Kelsen’s part that extends beyond Kantian categories.


The legal antinomy problem is posed by the simultaneous truth-claims advanced by natural law theory and the empirico-positivist theory.  Paulson characterizes natural law theory as viewing the law as “necessarily subject to moral constraints” and by the empirico-positivists as “part of the world of fact or nature” (1992, pg. 314).  This characterization is a bit misleading.  The bulk of the natural law tradition, going back at least to Aquinas’s recovery of Stoic precepts in the Summa Theologiae, views natural law as a matter of fact.  In an effort to counter the Augustinian division of law into sacred and profane, Aquinas merges Aristotelian arete (narrowly: as teleologically framed phronesis) with the Stoic equation of the existent with the just.  Aquinas begins by following Epictetus in the entreaty to, “not seek to have everything that happens happen as you wish, but wish for everything to happen as it actually does happen” (Encheridion, Section 5), but channels this open dictum with a bit of rationalized teleology.  For Aquinas, we begin from an acceptance of the intrinsic morality of the natural order, but use reasonable insight to discern the correct meaning of the natural order.  As he writes in the Summa, humankind “partakes in a share of providence, by being provident both for itself and for others” so that “it has a share of the eternal reason, whereby it has a natural inclination to its proper act and end, and this participation of the eternal law in the rational creature is called the natural law” (Question 91, Second Article).  What Aquinas is saying is that as practitioners of divinely enlightened rationality, individuals can discern the objective good of society.  This good will be in harmony with the rational order of creation, and discerned through observation and reflection.  When Paulson characterizes natural law theory as “necessarily subject to moral constraints” he is correct insofar as there are no facts that are not subject to identical constraints.  

A full understanding of the dynamic at work depends not only upon understanding natural law in this way, but understanding empirico-positivism as affirming the facts with which natural law is concerned, while jettisoning the assumption that those facts have a moral underpinning.  It is in precisely this vein that David Hume recognizes the necessity of distinguishing between the facts of the matter and the ethico-moral weight of the moment.  In A Treatise of Human Nature he argues that morality “consists not in any matter of fact” and is “not an object of reason” (3.1.1.26), but is rather located in intentions (3.2.1.4).  The knowledge of morality is then elusive because we cannot know one another’s intentions.  Instead, we infer the moral world through a general assumption of causation – that observed states of affairs are indicative of our bringing the world into co-motion with our intentions, thereby revealing those intentions.  We live in a world of signs of human intentionality, but we can glimpse intentionality only indirectly and dimly.  Having jettisoned the possibility of a moral foundation for justice because of the illusiveness of moral intentionality, Hume founds justice on “convention”, “agreement”, and “supposition”.  This language could be used to characterize Hume as a social contractarian, a position he explicitly rejects (see 3.2.2.14-15).  None of these agreements are contracts in any sort of modern sense.  Rather, they are demonstrated through collective action, much like rowing a boat: “Two men, who pull the oars of a boat, do it by an agreement or convention, tho’ they have never given promises to each other” (3.2.2.10).  The men have no moral (intentional) basis for their action in Hume’s view, but rather their common endeavor to propel themselves over the water coupled with their past experiences doing so inscribes the coinage of their acts strongly enough that it leaves an imprint that might serve as currency for a time.  It is this common sense agreement that provides some ethical and juridical standard of exchange in an absence of a priori knowledge of morality.  “In like manner do gold and silver become the common measures of exchange, and are esteem’d sufficient payment for is what is of a hundred times their value” (3.2.2.10).  Our moral and legal coinage is always a bit arbitrary, but that arbitrariness is not indicative of its worthlessness.  Rather, it is the only position Hume finds himself able to defend on humanist grounds.

This discussion of Aquinas and Hume is meant to specify the nature of the legal antinomy problem to a greater degree than Paulson.  The legal prelude to Kant is that jurisprudence based on the discernment of universal natural truth through divinely enlightened reason was confronted by the contingency of the factual world and magnified by the refusal to appeal to a Higher justification.  The world was a place of rival visions: natural law theory saw a world ready to be Divinely enlightened and rationally comprehended, while empiricists found themselves groping by twilight, entertained by dust devils throwing shadows in an otherwise empty cave.  The jurisprudential antinomy problem is that natural law theory and emprico-positivism present fundamentally different worldviews and they can not both be true.  As Paulson puts it, “Many in the tradition have understood natural law theory and the empirico-positivist theory as not only mutually exclusive, but exhaustive of the possibilities.  Thus understood, the two types of theory together rule out any third possibility” (1992, 314).

Kelsen attempts to develop the Pure Theory of Law as a third way of thinking about jurisprudence.  Here he follows Kant in framing the question but crucially differs in his resolution.  Like the Kantian Antinomies, the jurisprudential antinomy arises from the coexistence of two competing truth claims.  Yet, Kelsen does not employ the Kantian solution of dividing spheres of authority.  Kelsen instead rejects both claims, as “[n]either natural law theory nor the empirico-positivist theory is defensible.  Proponents confuse the law with morality and with fact respectively, failing to see that law has a ‘specific meaning’ of its own” (Paulson 1992, pg. 314).  The Pure Theory of Law is an attempt to uncover that specific meaning, and in the process explode the dichotomous paradigm.  

Until now, Kelsen has sounded like a Kantian, and Paulson is correct in identifying Kelsen’s Kantian influences.  Yet, in his choice to publicly engage in knowledge production, Kelsen turns away from Kant and does a new thing.  This section has followed Paulson’s neo-Kantian interpretation through the formation of the problem posed by natural law and empirico-positivist theories, but at this point Kant falls away – he cannot get on with what Kelsen is about to do.

III. Normal Systems and Grundnorm


Kelsen’s Pure Theory of Law is usually thought of as a hierarchy of binding norms, where each norm is given validity and authorized by a higher norm.  It begins from the premise that, “The object of a scientific theory of value can only be norms enacted by human will and constituted by these norms” (PTL, pg. 18).  From the outset it is descriptive, seeking to describe the way that systems of norms govern us in a juridical sense.  


Legal systems are usually encountered as particular acts of discipline: fining, imprisonment, forced labor, community service, mandated counseling, etcetera.  The subject of such discipline might then inquire: Why is my sentence legitimate?  The reply to this question is: because the criminal code mandates such a sentence.  To which the sentenced might ask: Why is the criminal code legitimate?  The reply to this question is: Because it is based on the constitution.  To which the criminal might ask:  And why is the constitution legitimate?  And to this question the only reply is that we presuppose that the constitution is legitimate, it is the groundwork of our legal function - it is the grundnorm.  One would expect a “basic norm” to be at the base, on the bottom.  Yet, this is not how Kelsen describes it.  In his words, it is “transcendental” (PTL, 201), and “the highest norm” (PTL, 198).  In other words, it is the groundwork of the legal system that is also at the top.  Starting from the bottom, each level is legitimized by a higher level norm – i.e. punishment is legitimized by the criminal code, which is in turn legitimized by the constitution.  The base of the system is concrete human experience, while each level above represents another level of abstraction.


Transitioning from level to level is facilitated by norms.  The levels themselves are not norms.  Norms fill in the gaps, connecting the relationships between what Kelsen calls moments of will.  The criminal code is created by an act of legislative will, and the constitution is brought into being by an act of founding will.  Yet, those acts of will are not norms.  “It is incorrect,” Kelsen writes, “to characterize norms in general, and legal norms in particular, as the ‘will’ or the ‘command’ of the legislator or state.”  Rather, “[t]he norm is the meaning of an act of will, not the act of will” (PTL 10).  Norms are the hermeneutic outcome of legislative acts.  They are the way we come to understand and make sense of the various ways we are governed.  They are the response to the basic question: Why?


Norms are called into being in contests, by contestants.  It is only through the act of challenge, through questioning the punishment or the criminal code that we uncover its basis.  In that sense, norms are always dialogical.  They mediate the facts of power by appealing to a third party.  This is the ancient conflict resolution triad.  The basic structure is that two parties in conflict cannot solve their differences and appeal to an accepted neutral authority to adjudicate the dispute.  According to Martin Shapiro (1981), this triadic relationship began in the context of small Latin communities governed by homogonous norms in which the two litigants felt confident that arbitration through a local “big man” would be conducted fairly neutrally because all three shared a common sense of the acceptable procedures and outcomes of the case.  The diversification of norms with expansion of the Roman Empire led to an increased risk that the neutrality of the judge would be rejected.  It is not hard to imagine that an Islamic Egyptian may feel that his case against a Roman might be less than neutrally heard by a Roman big man.  The neutrality of the third is of central importance to the judgment’s legitimacy because it is only the neutrality of the judge that enables “the loosing disputant to continue seeing the triad as a triad rather than two against one” (Shapiro 1996, pg. 8).  As the Roman Empire expanded, “law and office” (Shapiro 1981, pg. 8) – proceduralism – was introduced first through the juriscounsults (see Merryman 2007, pg. 57) and later fully codified in the Corpus Juris Civilis (Code of Justinian, 534AD) to provide a set of norms that might answer the looser’s question: Why?  The art of norm standardization – the normalization of society by predetermining which procedures are applicable in each and every case – link together otherwise arbitrary acts of force and violence.  From its Roman origins, the justification of social discipline has relied on norms to provide coherence and structure to particular demonstrations of social power.


 Norms may be able to provide a “because” to the loser’s “why?”, but eventually the chain of question and answer must stop.  Eventually every conversation must end, and one of the critical issues is whether it ends with a why? or a because.  The dominant (only) mode of interpreting Kelsen’s concept of grundnorm is that it is an attempt to end the conversation with a because.  Scholars see Kelsen’s grundnorm as an ad hoc response to the pre-Socratic problem of the infinite regress.  Under the assumption that infinite regresses are absurd, Kelsen uses the grundnorm as a point at which the regress stops.  The most thorough work on grundnorm is Uta Bindreiter’s dissertation, Why Grundnorm? (2002).  In her view, grundnorm is a description of the actual state of legal affairs that requires a presupposition of legitimacy to operate, “something jurists,” she says, “do more or less unconsciously” (pg. 15).  Consequently, “the doctrine of the basic norm is, so to speak, natural to both lawyers and jurists since all of them – more or less – actually presuppose the grundnorm” (pg. 219).  The grundnorm is the legal system’s presupposition of its own legitimacy, the ground necessary for it to speak, act, and simply exist.


H.L.A. Hart later scolded Kelsen for explicitly naming the category of presupposition.  For Hart, we know law to be valid by observing that is current among citizens, a standard he calls the Rule of Recognition.  Given the Rule of Recognition, “it seems a needless reduplication to suggest that there is a further rule to the effect that the constitution (or those who ‘laid it down’) are to be obeyed” (1997, pg. 293, see note 3).  Hart finds such an inquiry “mystifying” (ibid).


Why doesn’t Kelsen make the Hobbesian move of concluding that the legitimacy of law is strictly a matter of observation?  To return to Bindreiter’s original question, Why grundnorm?  And, Why not behaviorism?  Why draw out rather than cover over the normative assumptions necessary to legal practice?  Bindreiter argues that one of the reasons Kelsen explicitly discusses grundnorm is because, in contradistinction to Hart, Kelsen is concerned with international law as well as domestic law.  In trying to create legitimate law across formerly divergent systems (like the European Community or European Union attempts), the individual grundnorms of the member states are problematized by the imposition of a superseding law (see Bindreiter 2002, pgs. 216-218).  Under such conditions of contesting and conflicting foundations, “Jurists have to presuppose a basic norm whenever they speak of “valid law” or the legal “ought” – that is, if they wish to figure as jurists” (Bindreiter 2002, pg. 218).  For Bindreiter, Kelsen’s choice to emphasize the assumptions we make in practicing the law is an effort to facilitate the international rule of law (complete with liberal democratic content) by helping judges get clear about what they are doing when they practice the law so that they might extend the reach of that practice.


One problem with Bindreiter’s interpretation is that it is ahistorical.  She picks Kelsen up as the post-War scholar at Berkeley who is concerned with the émigré question of preventing the Holocaust from happening again, and is proposing international law facilitated by the United Nations and the Universal Declaration of Human Rights as the harbinger of Kantian Perpetual Peace.  Her focus appears to be on the Kelsen working at Berkeley after the Second World War, as she cites the second edition of 1960.  Yet, the Pure Theory of Law was not a product of the post-War era.  Rather, the Pure Theory of Law was first conceived in Kelsen’s Hauptoprobleme der Staatsrechtslehre (1911), developed in the twilight of Bismarkian Germany, and refined by the First World War and the Weimar Republic, before finally appearing in a first edition in 1934.  To treat grundnorm as a tool to facilitate post-War international rule of law is to force a set of questions upon Kelsen that he could not possibly have conceived in his initial development.  If grundnorm is not about helping international agents realize the assumptions they bring to the table then the question remains: Why grundnorm?
Kelsen’s system is best defined by an analogous example that reveals some of his intentions, and here a lengthy quotation is in order.  Kelsen uses the following illustration:

A father orders his child to go to school.  The child answers: Why?  The reply may be: Because the father so ordered the child and the child ought to obey the father.  If the child continues to ask: Why ought I obey the father, the answer may be: Because God has commanded “Obey your parents,” and one ought to obey the commands of God.  If the child now asks why one ought to obey the commands of God, that is, if the child questions the validity of this norm, then the answer is that this question cannot be asked, that the norm cannot be questioned – the reason for the validity of the norm must not be sought: the norm has to be presupposed (PTL, pg. 197).

The young genealogist in this example finds that Kelsen’s system has two levels of authority mediating the relationships of the three participants.  The most explicit relationship is that of the father and the son.  In this example the son is in a position of subordination to the father’s will.  This defacto power relation is mediated by religious teaching from the Hebrew Bible, “Honor your father and mother, so that your days may be long in the land that the Lord your God is giving to you” (NRSV, Exodus 20:12).  The legitimacy of the father’s commanding the son to go to school presupposes in Kelsen’s example that a command of God establishes the father in a position of speaker and commander, while the son plays the part of listener and commanded.


The higher level of this relationship is between the father and God.  It lurks in the shadows, rarely conscious for the participants.  Yet, the parental authority that the father invokes is problematic in Biblical texts, and Kelsen would have been well aware of this aspect to the commandment.  The prophet Ezekiel writes that in the event that a parent’s command conflicts with God’s commandments the child is directly commanded to disobey (see Ezekiel 20:18-21).  In his Letter to the Ephesians, the Apostle Paul reiterates the original Mosaic command, but spins it.  First, he emphasizes that the object of reference in the original command is the child, not the father, in writing that “this is the first commandment with a promise” (NRSV, Ephesians 6:2).  This promise, “that it may be well with you and you may live long on the earth” (Ephesians 6:3), commands the child to obedience, but not directly to the father.  Instead, the child is obedient to his own interest (living long), and directly to God.  The Pauline emphasis on a promise destabilizes the hierarchical relationship, bringing the child out of a position of necessarily affirmed subordination and obedience and into a position of equal judgment with the father.  Further destabilizing the father’s assumed authority is Paul’s command that the father “not provoke [his] children to anger, but bring them up in the discipline and instruction of the Lord” (NRSV Ephesians 6:4). Cynthia Briggs Kittredge (1998) argues that the Pauline tradition was an attempt to challenge the dominant patriarchy in Greece and Rome, and that Ephesians 6 presents the culmination of Paul’s argument that social unity is best understood as a network of reciprocal power relations rather than the preexisting unilinear arrangement.  Understanding Ephesians 6 as a reworking of the dominant tradition is not limited to modern feminist interpretation.  Quite the contrary.  Writing in the third century, Origin taught that Ephesians 6 complicates children’s duties and loyalties so that the proper form of obedience is circumstantial: when the parents agree with Divine Law they are to be obeyed, but if they disagree with the Divine Law then the Law must be obeyed and the parents disobeyed.  While “to obey is just in each case,” Paul’s “saying is ambiguous” (Heine 2002, pg. 243).  Writing in 386AD, the monk Jerome tells us that Ephesians 6 challenges notions of paternity and the applications of obedience that depend up them.  The referent of “parents” can either be understood as our “parents from whom we have been born in the flesh,” or “those parents who have begotten us in the Lord, such as Paul and the apostles” (Heine 2002, pg. 243).  For Jerome, like Origen, the correct understanding of paternal authority comes out of the circumstances in which the “child” finds him or herself.  Since the earliest days of the church, familial power relations have been contested, revised, and retooled.  Kelsen was certainly not ignorant of this fact, and if his goal was to illustrate a set of settled relationships he would not have picked the family.


Kelsen’s use of the father and son debate to illustrate grundnorm reveals three aspects of grundnorm that would remain hidden with most other examples.  Given the unique illumination this example provides, I take them to be particularly important to Kelsen’s argument.  First, grundnorm is called into being by the child.  The father does not invoke grundnorm until he has no other options.  Thus, it is the child who uncovers it and forces the father into a position of recognition.  Secondly, and parasitically, the conversation that leads to grundnorm begins in the mouth of the disempowered.  In this way, the child possesses a sort of power to contend simply by asking questions.  When taken together, these two points demonstrate that Kelsen has already moved away from the Kantian paradigm with which his commentators wish to equate him.  The distinction between public and private that Kant draws so starkly in What is Enlightenment? is utterly disregarded: grundnorm is applicable in the home and in the courtroom.  Further, the use of reason is necessarily dialogical.  The process of “using your own reason” is necessarily one of speaking, of engagement, and of contestation.  We see from these first two points that Kant can no longer explain Kelsen for us.


The third point about the familial example, inherited from Origen and Jerome, is that the child is always and necessarily in a position of accepting or rejecting his father’s invocation of the grundnorm.  At the moment that grundnorm exerts itself to create juridical subjects it puts the potential subjects in a position of judgment: Is it a legitimate grundnorm?  Should I accept this potential grundnorm as governing and binding?  In this manner of questioning, “we arrive,” Kelsen tells us, “at a constitution that became valid in a revolutionary way” (PTL, pg. 200).  The moment of validity might be disaggregated into two parts.  The first is the historic founding event – the penning of a document, the sack of the palace, the signing of a peace treaty.  Yet, validity depends upon recognition, obedience, and a degree of effectiveness.  As Kelsen somewhat awkwardly puts it, “Effectiveness is a condition of validity in the sense that effectiveness has to join the positing of a legal norm if the norm is not to loose its validity” (PTL, pg. 11).  The second revolution is in the individual recognition of the grundnorm, in allowing one’s self to be constituted by it.  In the choice of whether or not to allow such a revolution, the subject is without any absolutes to act as a handrail.  Consequently, the moment of constituting a grundnorm and being constituted by it is not a moment of recognition, but of creation; it is not abstractly juridical, but eminently human.  Grundnorm waits dormant sub silentio, but the act of giving it voice, making it speak, and authorizing it to do so is a precarious moment of judgment.  It is not a Kantian moment, but necessitates a new mode of thinking.

IV. Legal Maturity


In an effort to remedy the inadequacies of the Kantian interpretation scholars have begun to interpret Kelsen in Weberian terms.  Max Weber, the leading German intellectual in Germany during Kelsen’s formative years, has long been neglected by Kelsen’s commentators.  The thrust of the new Weberian interpretation has been methodological.  Dhananji Shivakumar has argued that the Pure Theory of Law is best understood as a Weberian analytic ideal type.  Drawing on Weber’s early essay “Objectivity” in Social Science and Social Policy (1904), he argues that in the Pure Theory of Law Kelsen is trying to construct an analytic ideal type that, “culls ideal or material elements found in the social world and assembles them in a pure, internally consistent form so as to accentuate aspects of reality in a (consciously) onesided manner” (Shivakumar 1996, pg. 1401).  The Pure Theory of Law is then a caricature of the legal world that aims to fulfill a technical function, namely expounding the technique of legal cognition.  Such a technical analysis jettisons ideas of correct or incorrect, instead using the categories of useful or not useful (ibid).  Perhaps Weber provides tools for understanding Kelsen’s methods; Kelsen’s methods are not the subject of this paper, so I will not address them further here.  Thus far the Weberian interpretation has been limited to Kelsen’s more technical aspects, and not applied to grundnorm.  After making a limited turn toward Weber, Shivakumar limits the implications of that move, saying that, “the basic norm [grundnorm] is one product of Kelsen’s Kantian approach to legal cognition” (1996, pg. 1390). Yet, there is no reason to limit the scope of the Weberian analysis to Kelsen’s techniques, and in the final section of this paper I explore the Weberian implications for Kelsen’s gundnorm.


This section will argue that Kelsen’s Pure Theory of Law is much more than a technical treatise and Weber is much more than a methodologist.  It begins with an analysis of Weber’s thoughts on human action in a disenchanted age which, when healthy, demonstrate a set of qualities that he refers to as maturity.  Through a Weberian analysis of grundnorm, this section then posses the question: Given that grundnorm legitimizes the normal order sub silentio, is it possible for juridical power to conduct itself in a manner that might be called mature in a Weberian sense?  And, if so, what are the political implications of this legal maturity?  The answers to these questions will hopefully go a little ways toward assuaging the fears that Marxists, radical democrats, and liberals have about the rule of law.


Weber writes in Nation-State and Economic Policy (1895) that Germany is in a precarious position.  Politically retarded by the Bismarckian legacy, the German public is in the habit of looking toward sources of external authority to legitimize its judgments.  In the past German decision-making was overdetermined by the delegation of “that Catilinarian energy to act” to others, especially Bismarck (NSEP, pg. 25).  The German condition, Weber tells us, is that the public has forgotten how to lead themselves, to struggle, and to wield power in the messy business of politics.


Having elaborated the German condition as one characterized by collective immaturity, Weber proposes a recovery of the Catilinarian energy to act.  This recovery – “an immense work of political education” – is a “serious duty for each of us in our narrow spheres of activity” (NSEP, pg. 27).  The scope of this education is universal.  Such universality runs against the dominant interpretation of Weberian maturity that arises chiefly out of the Vocation Lectures.  Conventionally, Weber is interpreted as a theorist of the strong individual personality, of individual choice, outlook, and action.  Yet, the task of emerging from immaturity is a collective one, and perhaps the appropriate response to the Vocation Lectures is to turn to them as a both a collective diagnosis and proscription, as an answer to the question, What would a mature legal system look like?


In Science as a Vocation Weber characterizes mature action as a positive assertion in the world under the acknowledgement that certain presuppositions must be made to carry that action out.  Maturity does not shirk action, but recognizes that action always and only occurs from assumed premises, and proceeds upon those assumptions self-consciously.  One example of such action is teaching.  While science cannot give an account of its own value, “positively affirming science is the precondition of all teaching” (SV, pg. 27, emphasis in original).  Someone who engages in the act of teaching does so in full acknowledgement that their action presupposes the value of their subject.  Mature action is characterized by the explicit acknowledgement that it is founded on somewhat arbitrary assumptions, but nevertheless moves forward into the future and seeks to make something of it.


Such an explicit acknowledgement of the preconditions of action is exactly what Kelsen is up to in naming grundnorm rather than letting it silently subsist.  The naming of grundnorm provides an identity for a set of previously taken for granted power relations, and puts the legal practitioner in the same position as Weber’s mature teacher in that both must positively affirm a set of basic presumptions to carry out their tasks.  Kelsen’s contribution to legal maturity is to apply the Weberian concept of mature presupposition to law via grundnorm.


Kelsen goes further than Weber in politicizing these presuppositions.  He illustrates how such presuppositions ought to be contested through the father-son dialogue over going to school, demonstrating that a genealogy of juridical power quickly uncovers basic power relations.  Such a dialogue suggests a “deep” sort of politics revolving around the assumptions that preconditon the rules of the game.  In that sense, Kelsen points toward a sort of ontic politics in which the category of the real forms society’s base and is contested.  The result of naming grundnorm is that our assumptions about the world become public issues, and the constitutional and founding moment is always at hand.


Grundnorm is not an effort to depoliticize public space, but rather to expose a previously hidden exercise of power.  It gestures to a politics of the base in which the point of departure is continually revisited, and in which the subject of politics becomes the methods that the signs that fill our world deploy in an effort to justify themselves.  This is not to assume that such justifications are not “benevolent,” a position Foucault recently attached to Nietzsche, Freud, and Marx (see Foucault 1998, pg. 277).  Rather than a jaded suspicion, Kelsen approaches these justifications with an attitude of interest without judgment.  Like a traveler pointing at an interesting object, he notes how entire legal systems are based on a set of presuppositions that are, qua presuppositions, silent.  He suggests that we collectively, like the child, occasionally examine these silent presuppositions to see if they remain current.
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