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Alternate Dispute Resolution-Need of the Hour  

Dr.Petikam.Sailaja 

Abstract 

Now day’s disputes are inevitable and it is difficult to imagine a human society without 

conflict of interests. For resolution of disputes there is a legal system in every human society. So 

every injured person is supposed to go to the court for his redress, because of nobody shall have 

to take law into his own hands. But the courts have overcrowded with litigants. Obviously, in 

courts litigants have to face so much loss of time and money that at long last when a relief is 

obtained, it may not be worth the cost. Disputes must be resolved at minimum possible cost both 

in terms of money and time. Hence, there is an urgent need to find out quick and easy methods to 

resolve the disputes.  

Keywords: Judicial Settlement of Disputes, Courts, Section 89 of C.P.C., Alternate Dispute 

Resolution. 

 

Introduction: 

 At present disputes are inevitable, there is an urgent need to find a quick and easy 

method of resolution. These disputes or conflicts hinders the development and disturbs the 

physical strength and mental peace of human life. To lead a passionate life, the human being 

should be without conflicts. But is it possible? For every thing the person is finding litigation and 

approaching the courts. There are so many litigations in form of mounting arrears of cases and 

filing of cases. According to rough estimate, all pending cases, which approximately go beyond 
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two Crores in India, would take a minimum of 324 years for final disposal, provided no new suit 

or proceeding is filed.1 Hence, there is an urgent need to find out quick and easy methods to 

resolve the disputes. Ultimately, settlement of disputes outside the scope of the formal legal 

system is to be developed, it may be called as alternative means of settlement of disputes. 

Origin of Alternate Dispute Resolution:   

The settlement of disputes outside the scope of the formal legal system was prevailing in 

India before the advent of Moghul regime. During ancient time the concept of amicable 

settlement through mediation was one the mode of resolving the dispute. In Ramayana and 

Mahabharatha also mediations are used for peaceful settlement of disputes. These alternative 

means were recognized not only in India but also in other parts of the world. India is a country of 

villages and among the rural folks the settlement of disputes used to be resolved by rural 

intellectuals and by prominent persons or villages. On arrival of Britishers in India this system 

diminished by the inception of formal legal system. 

The judicial system developed by the Britishers was very expensive and time consuming 

and due to these reasons the people’s faith on such legal system was being diminished. 

Consequently emphasis was put on developing the alternative means foe settlement of disputes 

which may be economical and less time consuming. Even, the International Community paid 

attention towards this traditional alternative means for settlement of disputes by way of 

arbitration, conciliation and mediation. Now, the international business community is of firm 

opinion that alternative dispute resolution i.e. ADR is the only means or way to get rid from the 
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demerits of the present legal system. Hence, began the search for alternatives method from the 

conventional court system.   

Alternate Dispute Resolution:   

 Alternate Dispute Resolution or ADR is an attempt to devise machinery which should be 

capable of providing an alternative to the conventional methods of resolving disputes. An 

alternative means the privilege of choosing one of two things. It does not mean the choice of an 

alternative court but something which is an alternative to court procedures or something which 

can operate as court announced procedure. Thus ADR emerged as a powerful weapon for 

resolution of disputes at domestic as well as international level. This machinery can also be 

described as “Appropriate Dispute Resolution” or “Amicable Dispute Resolution”. Because of 

even in Commercial matters, regular civil courts have to decide cases only on the basis of 

evidence produced and arguments presented before it. The court has to give preference to 

evidence and arguments instead of thinking in terms of commercial sense or improved business 

relations.  

Definition and Scope of ADR: 

 ADR is supposed to provide an alternative not only to civil litigation by adjudicatory 

procedures but includes also arbitration itself. ADR can be defined as a technique of dispute 

resolution through the intervention of a third party whose decision is not legally binding on the 

parties. It can also describe as mediation, though the mediation is only one of the modes of ADR. 

ADR aims to provide the arties which cheap, speedy and less formalistic remedy to the aggrieve 
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party. It aims at providing a remedy which is most appropriate in the circumstances of the case. 

This makes ADR a viable substitution for arbitration or litigation.  

Constitutional Background of ADR: 

 “It is settled law that free legal aid to the indigent persons who cannot defend themselves 

in a Court of law is a Constitutional mandate under Articles 39 A2 and 213 of the Indian 

Constitution. The right to life is guaranteed by Article 21.” The law has to help the poor who do 

not have means i.e. economic means, to fight their causes.  

 The Constitutional mandate rescue operation began with Justice VR Krishna Iyer and 

Justice PN Bhagawati’s Committees report weaker section thus became enabled to approach law 

courts, right from Munisif Courts to the Supreme Court. CILAS (Committee for the 

Implementation of Legal Aid Services) also came on to the scene and initiated methods of 

solving civil disputes in non-legal for and non-formal fora. 

 Based on this, States adopted (through State Legal Aid and Advice Boards) Lok Adalats 

and Legal Aid Campus, Family Courts, Village Courts, Mediation Centres, Commercial 

arbitration, Women Centres, Consumer Protection Forums, etc., which are but various facets of 

effective Alternative Disputes Resolution systems. 

 The soul of good Government is justice to people. Our Constitution, therefore, highlights 

triple aspects of Economic Justice, Political Justice and Social Justice. This requires the creation 

of an ultra-modern dissemination infrastructure and manpower; sympathetic and planned; need 

for new judicare technology and models; and remedy-oriented jurisprudence.4   
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The Legislative Recognition of ADR: 

 The movement towards Alternative Disputes Resolution has received Parliamentary 

recognition and support. The Legal Services Authority Act, 1987 brought about the 

establishment of Lok Adalat System for settlement of disputes cheaply and expeditiously and 

also in the spirit of compromise by give and take formula.  

 Section 30 of the Arbitration and Conciliation Act, 1996 encourages arbitrators, with the 

agreement of the parties, to use with the agreement of the parties, to use mediation, conciliation 

or other procedures at any time during the arbitration proceedings to encourage settlement.  

 Further, the Code of Civil Procedure Amendment Act, 1999 inserted Section 89, which is 

designed to enable the courts to bring about a settlement of disputes outside the court. Section 89 

of C.P.C. based on the recommendations made by Law Commission of India and Malimath 

Committee Report. Section 89 of C.P.C. came into force from July 1st 2002. Section 89 makes it 

obligatory for the court to refer the dispute, after issues are framed, for settlement either by way 

arbitration, conciliation, mediation or judicial settlement through Lok Adalat. If the parties are 

fail to get their disputes settled through any of the ADRM, and then only the court will proceed 

the suit further. It seems the special provision has been introduced in order to help the litigant to 

settle his dispute outside the court instead of going through the elaborate process in the court 

trail. The decision alternative rendered by the forums’ shall have the same binding effect as if 

made by a civil court after an elaborate trail. Hence, Order X of C.P.C. also amended.  

Advantages of the Alternative Disputes Resolution: 
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 According to P.C. Rao, Secretary-General of the International Centre for Alternative 

Disputes Resolution, the following are the advantages of the ADR. 

1. It can be used at any time, even when a case is pending before a Court of Law. Similarly 

it can be terminated at any stage by any one of disputing parties (except in the case of 

binding arbitration). 

2. It can provide a better solution to disputes more expeditiously and at less cost than 

litigation. ADR procedures take only a day or a few days to arrive at a settlement. 

3. It can be used with or without a lawyer. ADR programmes are also flexible and not 

afflicted with rigours of rules of procedure. The time and place of hearing can be chosen 

by parties according to their convenience. Similarly the parties can choose their own rules 

or procedures for dispute settlement. 

4. ADR procedure protects the parties from the loss atmosphere of business reputations, 

goodwill, and ongoing relations in litigations. 

5. It can enable the parties to resolve the dispute and bury the past; preserve the present 

relationship; and paves a better future without unnecessary confirmation and conflict and 

acrimony.  

6. It can be effectively reduces the work-load of the Court. 

Distinction between Arbitration, Conciliation and Negotiation: 
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 In arbitration, the arbitrator does not merely assist in resolution of a dispute but he also 

arbitrates and resolves the dispute by making an award. But, in conciliation, the conciliator, 

generally, assists the parties in their attempt to reach an amicable settlement o their dispute. In 

negotiation there will be no negotiator, a third party and the parties themselves resolve there 

dispute. The arbitration proceeding or awards may be uses as evidence in any judicial 

proceedings, but the conciliation proceedings cannot be used as evidence in any arbitral or 

judicial proceedings. 

 In arbitration, an arbitrator has to decide according to natural justice and law, but a 

conciliator can conciliate irrespective of law. In negotiation as there is no third party to 

intervene, the parties themselves settle the matter by ‘give and take’ method. In arbitration, 

disputes again arise in the implementation of the award and one party may feel that the party was 

deprived of something. In conciliation and negotiation, at the end of the proceedings, emotional 

harmony between the parties may not suffer much, as the settlement was made with mutual 

consent.   

Distinction between Judicial Settlement and Alternative Dispute Resolution: 

 ADR aims at substantial justice, keeping in view the interests involved and the contextual 

realities. The ADR process aims at rendering justice in the form and context which not only 

resolves the disputes but tends to resolve the conflict in the relationship of the parties which has 

given rise to that dispute. 

 In judicial process the dispute is settled by a judge who is appointed by the State Power. 

He has to follow the procedure laid down in statutes. He has to depend upon the evidence and the 
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hearing. He perceives the dispute in the backdrop of known legal concepts, sifts evidence to 

arrive at the truth, hears arguments to determine as to how, logically, the parties stand in terms of 

the applicable legal concepts and pronounces his verdict after hearing and taking evidence into 

consideration. The parties are bound by the verdict. Represented by lawyers, the parties are kept 

at a distance not only from the judge but also from each other. The end result is a win-lose 

situation. Whereas in ADR the neutral person who is agreed upon by both the parties proceed to 

settle the dispute and he need not follow any procedure laid down in statutes but follow the 

natural justice. 

ADR in Criminal Justice System: 

 ADR on Civil Justice system has shown immense success but lately there has been a 

debate regarding implementation of ADR in the Criminal aspect of Justice. The aim of Criminal 

Procedure should be to reform the criminal so that they may be able to comfortably integrate 

themselves back into the society, but most of the criminal systems in the world are retribution-

oriented and they ignore the needs of the victims and the society. 

 Different countries have opted for different forms of settlements. The American and 

European Countries have had an inclination towards Victim-Offender Mediation (VOM) 

Programs. Whereas, Australia and Newzeland have take the Family Group Conferencing (FGC) 

approach. VOM is somewhat different from the traditional mediation process as it involves an 

innocent victim and the admission of guilt by the offender. FGC involves the community of 

people most affected by the crime- the victim and the offender and the family, friends, and key 

supporters of the both in deciding the resolution of a felonious act. Another important process of 
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ADR is Plea Bargaining which refers to pre-trial negotiations between the defendant and the 

prosecution, during which the defendant agrees to plead guilty in exchange for certain pre-

decided concessions by the prosecutor. The Law Commission of India in its 142nd Report 

suggested implementing Plea Bargaining in India.5    

Conclusion:  

To achieve the inner peace of mind, the parties should attempt to settle the matter in an 

amicable manner which leads to strong harmony and leads to efficacious results. Thus, a cleaver 

person solves a problem, a wise person avoids it. Undoubtedly, the present world is 

undergoing a kind of revolution, not only in the field of communication and information 

technology but also in the field of trade and commerce. Even the domestic as well as 

international trade and commerce are not touched in the prevailing scenario. It has been realized 

that the law of arbitration requires be developing, promoting and also applying so that the regular 

Court of law which is already over-burdened on account of complexities and disputes in every 

walk of life is reduced with judicial burden. 
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