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„A lack of transparency results in distrust and a deep sense of insecurity’ 
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Abstract 

Foreign Direct Investment (FDI) is one of the key drivers of the Indian economic growth. The 
government is therefore keen to expand FDI in various sectors of the economy including „retail‟ sector. 
India‟s FDI Policy 2015, permitted 100% FDI in single brand retail and up to 51% in multi brand retail, 
but it did not allow FDI in B2C ecommerce companies. However, in the month of November 2015, the 
government in its Review of The FDI Policy, stated that an entity which has been granted permission to 
undertake single brand retail will be permitted to undertake ecommerce activities in single brand retail as 
well. But, the Review of the FDI Policy was silent on the activities of ecommerce companies with respect 
to multi brand retail, in spite of the fact that various popular websites engage in multi brand retail every 
day. As a result, „Brick and Mortar‟ retailers, one of the key pillars of the Indian economy, alleged 
discrimination, as according to them, B2C ecommerce companies sell products directly to customers 
offering heavy discounts due to foreign funding, which causes loss to „Brick and Mortar‟ retailers and 
affects their Fundamental Right to Equality, Fundamental Right to Life and Fundamental Right to 
Practise any Profession, carry on any Occupation, Trade or Business. It led to a legal challenge in the 
High Court of Delhi and some of the ecommerce companies also came under the scrutiny of the 
Enforcement Directorate. Even though the government has clarified in FDI Policy of 2016 that 100% 
FDI is permitted in „market place model‟ of B2C ecommerce companies, several issues remain unresolved 
and ambiguous, which have an adverse impact on the rights of „Brick and Mortar‟ retailers. The need of 
the hour is that the government further simplifies the FDI rules in ecommerce and makes them 
transparent so that both the „Brick and Mortar‟ retailers and ecommerce retailers can engage in their 
avocations without any impediments. 
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1. Introduction 

With the advent of technology, life style changes are occurring at a faster pace than ever before. 

Whilst men in the primitive era resorted to subsistence agriculture for survival, rapid innovations 

in technology have resulted in different ways to enable men to earn their bread and butter. The 

most conspicuous example in the contemporary era is that the hitherto „Brick and Mortar‟ retail 

shops have given way to virtual/online retail shops which have become immensely popular with 

the consumers. 

 

In the past two decades, governments all over the world have begun to bring about reforms in 

order to remove bottlenecks, with a view to improve the overall performance of their 

economies. The Indian economy too opened up in 1991 within the framework of liberal 

economic reforms. The globalization of Indian economy and the rapid advances in information 

and technology have opened up vast business avenues and transformed the whole world into a 

global village.As a result, a number of foreign investors have shown a keen interest in investing 

in the Indian economy. The reforms which have been undertaken by the Indian government 

since 1991 have unleashed the potential growth of the economy, stimulated international trade 

and Foreign Direct Investment(FDI), which has been one of the most common methods of 

foreign investment in the Indian economy. Further, as India is a signatory to World Trade 

Organisation‟s General Agreement on Trade in Services (GATS), which includes wholesale and 

retailing services, it was imperative that the Indian government opened the retail trade sector to 

foreign investment; a decision which has been extremely controversial as it affects Fundamental 

Rights of small retailers. 

 

It is pertinent to note that ifthe government is keen to expand FDIin the retail sector in India, 

how can ecommerce sector lag behind?Thus, even before the controversy over FDI in retail 

sector had died, a new issue pertaining to introduction of FDI in ecommerce has arisen viz., lack 

of clarity in the FDI Policy in Ecommerce1, which is allegedly adverselyaffecting the 

Fundamental Rights of the „Brick and Mortar‟ retailers. This article endeavours to throw light 

                                                           
1
Government  of  India,  Consolidated  FDI  Policy,  Chapter  6.2.16.2 (Department  of  Industrial  Policy  and 

Promotion, Ministry of Commerce and Industry, 2015), issued vide circular no. D/o IPP F. No. 5(1)/2015-FC-1, 
May 12, 2015. Also see Government of India, Consolidated FDI  Policy,  Chapter  5.2.15.2 (Department  of  
Industrial  Policy  and Promotion, Ministry of Commerce and Industry, 2016), issued vide circular no. D/o IPP F. 
No. 5(1)/2016-FC-1, June 07, 2016. 
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upon the lack of clarity in the FDIpolicy with respect to ecommerce/e-retail and the resultant 

adverse impact on the Fundamental Rights of the „Brick and Mortar‟ retailers. The article would 

first attempt to define the terms „Retail‟, „FDI‟ and „Ecommerce‟. Thereafter, an attempt would 

be made to analyze lack of clarity in FDI in ecommerce and the ensuingadverse impacton 

Fundamental Rights of „Brick and Mortar‟ retailers followed by author‟s observations. The article 

would finally culminate with the author‟s conclusions. 

 

2. Definition of Retail, FDI and Ecommerce 

Before proceeding further, it would be worthwhile to explain the concepts of „Retail‟, „FDI‟ and 

„Ecommerce‟. 

 

2.1 Retail 

The word „retail‟ has been derived from French word „retaille‟ meaning „a piece cut-off.2 In other 

words, retailing is the interface between the producer and the individual consumer buying for 

personal consumption.3In Association ofTraders of Maharashtra v. Union of India4which is the first 

judgment on this concept, the High Court of Delhi has defined the term „retail‟ as a sale for final 

consumption in contrast to sale for further sale or processing (i.e. wholesale); sale to the ultimate 

consumer.In the said judgment, the Delhi High Court accepted the definition of retail as adopted 

by the World Trade Organization, which is as follows: 

 

‘Retailing services consists of the sale of goods/merchandize for personal or household consumption either from a 

fixed location (e.g., store, kiosk, etc.) or away from a fixed location and related subordinated services.’’5 

 

The aforesaid judgment of the Delhi High Court has been reaffirmed by the Karnataka High 

Court in the case of Radio House v. Union of India.6 

 

The retail sector in India is mainly divided into organized (e.g. corporate-backed hypermarkets 

and retail chains like Reliance, Big Bazaar, Pantaloon, etc.) and unorganized retail (local kirana 

shops, owner manned general stores, hand cart and pavement vendors, etc.).The organized retail 

                                                           
2
Oxford Dictionary of Difficult Words, Oxford University Press, New York, 2002. 

3 Girish Nair, Harish Nair, FDI in India’s Multi Brand Retail Sector: How to get ready for the Big Play ( Drukck and Bindug, 
Germany, 2011) 2. 
4 2005 (79) DRJ 426  
5Ibid at para 6 
62008 (2) KarLJ 695 
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sector may also be divided into „single brand retail‟ and „multi brand retail‟. There is no formal 

definition of single brand and multi brand retail. However, it may be stated that single brand 

retail refers to companies like Nike setting up shops to sell only their own brand. Multi brand 

retail refers to companies like Walmart setting up shops to sell multiple products and brands 

sourced from elsewhere. 

 

Today, India is the fastest growing economy among major Nations. The World Bank has 

improved India's ranking by 12 places in the 2016 Study of Ease of Doing Business. Several 

Global Institutions have projected India as the leading destination for FDI in the world. 

International Monetary Fund has branded India as the brightest spot in the global economy 

whereas the World Bank projects India's growth at 7.5% and even better.7 Further, India (ranked 

fifth in the Global Retail Development Index) remains a high potential market with accelerated 

retail growth of 15-20%, expected over next five years.8Retail sector is one of the most important 

pillars of the Indian economy pursuant to agriculture. The performance of retailing services 

affects the performance of interlinked sectors such as tourism, recreational and cultural services, 

manufacturing of consumer goods, agro-food processing industries, etc.9 Thus, it is not 

surprising that the Indian Government decided to open up the retail sector to foreign direct 

investment (FDI).10 

 

However the decisions of various Indian governments in the recent past to open the single brand 

and multi brand retail sector to FDI have become a subject matter of many controversies. Until 

2011, Indian government denied FDI in multi brand retail, forbidding foreign groups from any 

ownership in the supermarkets, convenience stores or any retail outlets. Even single brand retail 

was limited to 51%.11 However, in November 2011, the Indian Government announced retail 

reforms for both multi brand retail and single brand retail. These reforms paved the way for 

retail innovation and competition with multi brand foreign retailers such as Walmart, Carrefour, 

                                                           
7Government of India, Press note Review of Foreign Direct Investment (FDI) policy on various sectors, Para 1 (Department of 
Industrial Policy and Promotion, Ministry of Commerce and Industry, November 10, 2015).  
See also World Bank Economy Rankings, June 2015, available at: <www.doingbusiness.org/rankings>(Accessed on 
February 21, 2016) and The Economic Times Bureau, “Government eases FDI regulations for 15 sectors including 
retail, construction, banking defence and broadcasting”, The Economic Times (November 11, 2015). 
8 A.T. Kearney, Report on Global Retail Development Index, (2012)10. 
9 Arpita Mukherjee & Nitisha Patel, FDI In Retail Sector : India  (Academic Foundation, Darya Ganj & Indian Council 
for Research on International Economic Relations, New Delhi, 1st edn. 2005)21. 
10 See generally,“India opens retail to global supermarkets”, BBC World news, September 14, 2012, available 
at:<www.bbc.co.uk/news/world-asia-india-19596091> (Accessed on March 21, 2016). 
11Government  of  India,  Consolidated  FDI  Policy,  Chapter  6.2.16.2 (Department  of  Industrial  Policy  and 
Promotion, Ministry of Commerce and Industry, 2011), issued vide circular no. D/o IPP F. No. 5(19)/2011-FC-
1,October 01, 2011. 

http://www.doingbusiness.org/rankings
http://www.bbc.co.uk/news/world-asia-india-19596091
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and Tesco as well as single brand foreign retailers such as IKEA, Nike and Apple. However, in 

December 2011, under pressure from the opposition and due to the controversial nature of the 

subject, Indian government placed the retail reforms on hold till it reached a 

consensus.12Nevertheless, in 2015, India approved reforms for single brand stores welcoming 

anyone in the world to innovate in Indian retail market with 100% ownership in single brand 

retail and 51% ownership in multi brand retail.13 

 
Whilst the move by the government is aimed at encouraging competition, offering consumers a 

variety of products, better shopping experience, transfer of latest technological and managerial 

skills to Indian market, there is also a growing concern amongst the farmers, small 

retailers/vendors that expansion of FDI in the retail sector would lead to a loss of their 

livelihood, income and prestige and they would be pitted against unequal competition against the 

foreign retailers like Walmart etc.Public interest litigation, titled Manohar Lal Sharma v. Union of 

India14  had also been filed in the Supreme Court to declare FDI policy of the government as 

unconstitutional. But the Supreme Court refused to interfere on the ground that the executive 

has been accorded primary responsibility for the formulation of governmental policy.15 

 

2.2 Foreign Direct Investment 

 

According to the International Monetary Fund (IMF), FDI is defined as an investment that is 

made to acquire a lasting interest in an enterprise operating in an economy other than that of the 

investor.16The direct investment in buildings, machinery and equipment (capital) is in contrast 

with making a foreign portfolio investment (FPI), which is considered and indirect method of 

investment, e.g., investing in domestic securities. FDI investors exert a higher degree of control 

and supervision over the management of domestic firms in comparison of FPI investors who 

exert a lesser degree of control and supervision over domestic firms. 

 

According to the FDI policy of the Government of India, 2016, (hereinafter referred to as the 

FDI policy 2016) FDI means investment by non-resident entity/person resident outside India in 

                                                           
12“Factbox- Key facts about retail sector.” available at: <in.reuters.com/article/india-retail-walmart-tesco-
idINDEE97106H20130802> (Accessed on April 24, 2016). 
13Government of India, Consolidated FDI Policy, Chapter 6.2.16.3 and 6.2.16.4 (Department of Industrial Policy and 
Promotion, Ministry of Commerce and Industry, 2016), issued vide circular no. D/o IPP F. No. 5(1)/2015-FC-1, 
May 12, 2015. 
14(2013) 6 SCC 616 
15Ibidat para 14 
16International Monetary Fund, Balance of Payments Manual, Washington DC, 1977. 
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the capital of an Indian company under Schedule 1 of Foreign Exchange Management (Transfer 

or Issue of Security by a Person Resident Outside India) Regulations,2000.17 

 

According to the Reserve Bank of India, a foreign company planning to set up business 

operations in India may: 
 
 Incorporate a company under the Companies Act, 1956, as a Joint Venture or a Wholly 

Owned Subsidiary.  
 
 Set up a Liaison Office / Representative Office or a Project Office or a Branch Office of the 

Management (Establishment in India of Branch Office or Other Place of Business) 

Regulations, 2000.18 

 

As per the FDI policy 2015, FDI up to 100% was permitted in SingleBrand Retail Trading by 

only one non-resident entity, whether owner of the brand or otherwise and FDI up to 51% was 

permitted in MultiBrand Retail subject to government approval.19This has been reinforced in 

FDI Policy of 2016.20 

 

The essence of FDI is transmission to the host country of a package of capital, managerial, skill 

and technical knowledge.21 FDI is an integral component of globalization because its capital links 

different economies together and makes them economically interdependent. FDI is indeed a 

sacrosanct word; the most frequently chanted mantra of economic reforms in India since 1991.22 

 

2.3 Ecommerce/ E-retail 

In simple terms, ecommerce can be defined as the process of two or more parties making 

business transactions via computer and some type of network e.g., direct connection or the 

internet.23It is a generic term to describe technology-enabled communication with customers and 

suppliers for a business organization. When people talk about electronic commerce or 

ecommerce, most people think of it using the Internet to help the business market and sell its 

                                                           
17Government of India, Consolidated FDI Policy, Chapter 2.1.12 (Department of Industrial Policy and Promotion, 
Ministry of Commerce and Industry, 2016) issued vide circular no. D/o IPP F. No. 5(1)/2016-FC-1, June 07, 2016. 
 

18 RBI FAQs on FDI, available at:<http://www.rbi.org.in/scripts/faqview.aspx?id=26#1,>as updated on October 
11, 2012 (Accessed on May 31, 2016).  
19 Government  of  India,  Consolidated  FDI  Policy,  Chapters  6.2.16.3 and 6.2.16.4  (Department  of  Industrial  
Policy  and Promotion, Ministry of Commerce and Industry, 2015) ) issued vide circular no. D/o IPP F. No. 
5(1)/2015-FC-1, May 12, 2015. 
20

Government of India, Consolidated FDI  Policy,  Chapters  5.2.15.3 and 5.2.15.4 (Department  of  Industrial  
Policy  and Promotion, Ministry of Commerce and Industry, 2016), issued vide circular no. D/o IPP F. No. 
5(1)/2016-FC-1, June 07, 2016. 
21Neeti Sury, Foreign Direct Investment: Global and Indian Aspects (New Century Publications, New Delhi, 2004) 2. 
22E A S Sharma, “Need for Caution in Retail FDI”, 40 (2005) 4795Economic and Political Weekly. 
23Dr. A.K. Saini, “Electronic Commerce: Opportunities and Challenges” Chartered Secretary, (August 2000) 976. 



 

 
© Universal Multidisciplinary Research Institute Pvt Ltd 

 
 

81 
 

International Journal of Law and Legal Jurisprudence Studies :ISSN:2348-8212:Volume 3 Issue 4 

 

product or services.24In other words,ecommerce refers to all forms of commercial 

transactionsinvolving organizations and individuals that are based upon processing and 

transmission of digitized data.25 

 

The Information Technology Act 2008, inter alia provides legal recognition for the transactions 

carried out by means of electronic data interchange and other means of electronic 

communication, commonly referred to as "Electronic Commerce", which involve the use of 

alternatives to paper based methods of communication and storage of information26 

 

The ecommerce sector has seen unprecedented growth in the recent years. The growth was 

driven by rapid technology adoption led by the increasing use of devices such as smartphones 

and tablets, and access to the internet through broadband, 3G, etc., which led to an increased 

online consumer base. Furthermore, favoured demographics and a growing internet user base 

helped aid this growth. In terms of highlights, the growth shown by home-grown players such as 

Flipkart and Snapdeal and the huge investor interest around these companies displayed the 

immense potential of the market.27 

Ecommerce has also spurred the growth of medium and small scale industries. Over the years, 

ecommerce has gained immense popularity in India as a medium of conducting commercial 

transactions because of the convenience and flexibility it offers to the consumers. Lack of 

queues, option to conduct transactions at any time of the day, flexibility in payment options, 

access to stores located in any part of the world, getting the products delivered to one‟s 

doorstep, flexible return policy offered by various websites, the ease with which prices and 

features of various products can be compared with each other, make the concept of ecommerce 

(also known as online shopping) appealing to especially those sections of the society which have 

access to the internet.The essence of e-retailing is in its ability to transcend physical boundaries 

                                                           
24Parag Diwan and Shammi Kapoor (eds.), Cyber and Ecommerce Laws, (Bharat Publishing House, New Delhi, 
2000)222. 
25Biju Thomas, “Evolving Legal and Regulatory Framework Governing Electronic Commerce” 4 Indian Journal of 
International Law (2001)223. 
26Information Technology Act 2008, Statement of Objects and Reasons. 
27“Ecommerce In India Accelerating Growth”available at:    
<www.pwc.in/assets/pdfs/publications/2015/ecommerce-in-india-accelerating-growth.pdf>(Accessed on 
January26, 2016). 

http://www.pwc.in/assets/pdfs/publications/2015/ecommerce-in-india-accelerating-growth.pdf
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and reach customers in a manner different from the traditional Brick-and- Mortar stores, to their 

very doorstep.28 

3.3.1 Entities/Players Involved In An Ecommerce Transaction 

The following are the entities or “players” involved in the various commercial transactions on 

the Internet29: 

Player 1: The Network Provider- the Network Provider forms part of the Internet backbone 

providing requisite amount of band width. 

Player 2- The Internet Service Provider: Contracts with individual users, companies, and 

organizations to provide access to internet in the form of dial up or leased accounts for a 

requisite fee. 

Player 3- The User: The most important player in the ecommerce model. All systems of              

ecommerce including purchase, sale payment and others are structured around the user. 

Player 4- The Website: The Website contract with the ISP to host its business. The User 

contracts with the Website for the purchase/sale of goods, products or services. 

Player 5- The Payment Providers: In real-life, payment providers like Visa, MasterCard offer 

efficient collection methods through the use of credit cards, various forms of electronic money 

(e-cash) and the like. 

Player 6- The Payment System Provider: They provide underlying technology and guidance for 

payment providers to function. Payment providers need to obtain a license from the Payment 

System Providers (e.g., Reserve Bank of India). 

Player 7- The Software Architects: They provide applications for both clients and servers to 

enable efficient communication over the Internet. 

Player 8- The Advertiser: Online advertising is a big business. Typically taking the form of 

banner advertising and email advertisement, the advertiser contracts with the website to supply 

advertisements primarily to increase the number of users visiting the website. 

Player 9- The Content Provider: The Content Providers provide goods/services to the website 

for sale.  

Player 10- The Back End Systems: These are software applications that maintain inventory and 

accounting. For e.g., database products from Oracle and Microsoft. 

                                                           
28Evolution of Ecommerce in India: Creating the Bricks behind the Clicks”available at :  
<https://www.pwc.in/assets/pdfs/publications/2014/evolution-of-ecommerce-in-india.pdf> (Accessed on 
January 2, 2016). 
29

Government of Australia, Report: Tax and the Internet (Australian Government Publishing Service, Canberra,August 
1997)15. 

https://www.pwc.in/assets/pdfs/publications/2014/evolution-of-e-commerce-in-india.pdf
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Other players: Search engines like Google, Yahoo, and AltaVista that list the various internet 

sites and are incidental to the success of ecommerce will be included in the category of “Other 

Players”. 

 

3.3.2 Types of Ecommerce Transactions 

According to the DIPP Discussion Paper on „FDI in Ecommerce‟30, ecommerce can be broadly 

divided into following kinds of transactions: 

 

 

 

a.Business to Consumer (B2C) 

In this type of transaction, business sells directly to the end customer. E.g., Amazon, Flipkart, 

Myntra, Jabong, etc., take orders from the customer through the internet and deliver product to 

them within a specified time period. 

 

b.Business to Business (B2B) 

It refers to transactions between business entities. E.g., Intel sells its chips to other business 

firms that manufacture digital devices, motherboards, etc., and not to end users. 

 

c.Consumer to Consumer (C2C) 

In this type of ecommerce transaction, an end user sells a product to another end user through 

internet. E.g., websites like OLX and Quickr where if one has to sell a product, one can get the 

same listed on the website and find potential buyers. 

 

d. Market place Model and Inventory Based Model 

From the point of view of business, there are two models of ecommerce. First model is known 

as „Market Place‟ model, which works like exchange for buyers and sellers. The Market Place 

provides a platform for business transactions between buyers and sellers to take place and in 

return for the services provided, earns commission from sellers of goods/services. Ownership of 

the inventory in this model vests with the number of enterprises which advertise their products 

                                                           
30Government of India, Discussion paper on FDI in ecommerce ( Department of Industrial Policy and Promotion, 
Ministry of Commerce and Industry, Government of India, 2014) para 1.2,1.3 and 1.4, available at:  
<http://dipp.nic.in/English/Discuss_paper/Discussion_paper_ecommerce_07012014.pdf > 
(Accessed on April 30, 2016). 

http://www.jabong.com/
http://dipp.nic.in/English/Discuss_paper/Discussion_paper_ecommerce_07012014.pdf
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on the website and are ultimate sellers of goods or services. According to FDI Policy 2016, 

„Market Place model  

of e-commerce means providing of an information technology platform by an e-commerce entity on a digital & 

electronic network to act as a facilitator between buyer and seller’.31 

 

Different from the Market Place model is the second category of business known as, „Inventory 

Based‟ model. In this model, ownership of goods and services and market place vests with the 

same ecommerce entity who also sells products in its inventory, to the consumers.According to 

FDI Policy 2016, „Inventory based model of e-commerce means an e-commerce activity where inventory of goods 

and services is owned by e-commerce entity and is sold to the consumers directly.’32 

 

4. FDI in Ecommerce and the resultant controversy 

As per the FDI policy 2015, 100% FDI was allowed only in B2B ecommerce companies and not 

in B2C ecommerce companies selling directly to consumers.33 However,the „Brick and Mortar‟ 

retailers claim that while FDI was banned for ecommerce in the inventory model, an alternate 

route of marketplace model has been created which has nullified the government's ban.34„Brick 

and Mortar‟ refers to traditional business serving customers in a physical space.35„Brick and 

Mortar‟ may also be defined as retail shops that are located in a building as opposed to an online 

shopping destination.36 

An example in this regard may be taken of Amazon Seller Services Pvt. Ltd. (Amazon) which 

commenced its commercial operations through its website <www.amazon.in>in the year 2013 

and claims to serve as a platform for the various buyers and sellers for sale and purchase goods. 

A typical invoice in respect of any goods purchased from Amazon reads: “Items sold by (name 

                                                           
31

Government of India, Consolidated FDI  Policy,  Chapter  5.2.15.2.2.iv (Department  of  Industrial  Policy  and 
Promotion, Ministry of Commerce and Industry, 2016), issued vide circular no. D/o IPP F. No. 5(1)/2016-FC-1, 
June 07, 2016. 
32

Ibidat Chapter5.2.15.2.2.iii 
33 Government of India, Consolidated FDI Policy, Chapter 6.2.16.2.1 (Department of Industrial Policy and Promotion, 
Ministry of Commerce and Industry, 2015) issued vide circular no. D/o IPP F. No. 5(1)/2015-FC-1 Dated May 12, 
2015. 
34 “Delhi High Court Asks Government to Consider Retailers' Plea for Ecommerce Parity.” Available at: <www. 
gadgets.ndtv.com/internet/news/delhi-high-court-asks-government-to-consider-retailers-plea-for-ecommerce-
parity-694773>(Accessed on December 23, 2015). 
35

Definition available at: <www.merriam-
webster.com/dictionary/brick%E2%80%93and%E2%80%93mortar>(Accessed on December 25, 2015). 
36 Definition available at:<www.retail.about.com/od/glossary/g/brickandmortar.htm>(Accessed on December 25, 
2015). 

http://gadgets.ndtv.com/internet/news/delhi-high-court-asks-government-to-consider-retailers-plea-for-e-commerce-parity-694773
http://gadgets.ndtv.com/internet/news/delhi-high-court-asks-government-to-consider-retailers-plea-for-e-commerce-parity-694773
http://gadgets.ndtv.com/internet/news/delhi-high-court-asks-government-to-consider-retailers-plea-for-e-commerce-parity-694773
http://gadgets.ndtv.com/internet/news/delhi-high-court-asks-government-to-consider-retailers-plea-for-e-commerce-parity-694773
http://www.merriam-webster.com/dictionary/brick%E2%80%93and%E2%80%93mortar
http://www.merriam-webster.com/dictionary/brick%E2%80%93and%E2%80%93mortar
http://www.retail.about.com/od/glossary/g/brickandmortar.htm
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of seller) on amazon.in37 which reinforces the fact that Amazon claims to be only a marketplace, 

which is used by the vendors registered with it, as a platform, for the purposes of selling their 

products. Further, any email issued by Amazon is titled as „Amazon.in Marketplace‟! 38 

In May 2015, the Retailers Association of India (representing „Brick and Mortar‟ retailers) had filed a 

writ petition in the Delhi High Court39against the government seeking clarity of FDI rules in 

respect of ecommerce transactions. It was also alleged that as ecommerce websites like Flipkart 

and Snapdeal have heavy backing from foreign venture capitalists, they offer heavy discounts on 

products which the physical store owners cannot provide. Thus, the retailers had asked the 

government to create and simplify the FDI policy. They further argued that the word 

„retailer‟cannot have different meaning for online businesses and offline businesses.40The Delhi 

High Court whilst not commenting on the merits of the matter, disposed of the aforesaid writ 

petition and directed the government to consider the aforesaid writ petition as a representation 

and deliberate upon it with due expedition. The court further stated that in case the petitioners 

are aggrieved by the conclusions reached by the government, they will be at liberty to take 

recourse to an appropriate remedy; albeit in accordance with law.41However, the meeting 

between the government and the „Brick and Mortar‟ retailers was inconclusive and according to 

the „Brick and Mortar‟ retailers, they failed to get a satisfactory response from the government in 

their quest for parity in FDI norms.42 

Recently on 24th September 2015, All India Footwear Manufacturer and Retailers Association43also 

filed a petition in the Delhi High Court alleging FDI policy violation by ecommerce players. 

They reiterated that as per FDI Policy 2015, 100% FDI is allowed through automatic route only 

in B2B ecommerce and not in B2C ecommerce model, whereas certain ecommerce websites are 

selling directly to consumers, which, according to the „Brick and Mortar‟ retailers is disturbing 

the „level playing field‟ that exists. They also sought parity in FDI rules between e-retailers and 

                                                           
37Invoice dated December 21, 2015 in respect of a product ordered by the author from www.amazon.in. 
38

Based on Author‟ personal experience of receiving emails from Amazon. 
39Retailers Association of India v Union of India W.P. (C) 5034/2015. 
40Ibid 
41

Ibid 
42 “Retailers plan to move Delhi High Court after failing to get clarity from Centre on FDI” available at: 
<www.articles.economictimes.indiatimes.com/2015-09-22/news/66792288_1_fdi-marketplace-model-
ecommerce>(Accessed on December 29, 2015). 
43All India Footwear Manufacturer and Retailers Associationv.Union of IndiaW.P.(C) No.7479/2015.  
See also, Varun Jain, “Delhi High Court sees violation in norms by ecommerce companies”, The Economic Times, 
(New Delhi, September 24, 2015)1. Also see, Sachin Dave, “IT department may freeze accounts of two companies 
for FDI deals at Premium Rates”, The Economic Times, (New Delhi, October 24, 2015)1 which states that 4 Indian 
Companies have received notices from the Department of Income Tax to explain cash credits received from 
„foreign sources‟. 

http://www.articles.economictimes.indiatimes.com/2015-09-22/news/66792288_1_fdi-marketplace-model-ecommerce
http://www.articles.economictimes.indiatimes.com/2015-09-22/news/66792288_1_fdi-marketplace-model-ecommerce
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„Brick and Mortar‟ retailers.In the said writ petition, the „Brick and Mortar‟ retailers also claimed 

that the various ecommerce websites have been continuously dodging the question of FDI 

violations by camouflaging their business as a „marketplace‟ and not a „seller‟, when in reality a 

sale through ecommerce websites is akin in character to a sale made by a physical retailer. They 

also alleged that FDI is not allowed in offline multi brand retail, yet foreign investments in 

ecommerce have created a backdoor entry for FDI in multi brand retail in India. Also, as only 

online retailers are getting foreign funding, it has made it difficult for „Brick and Mortar‟ retailers 

to compete with them and offer the kind of discounts they offer, which is against their 

Fundamental Right to Equality44, Fundamental Right to Life45 and Fundamental Right to practise 

any Profession, or to carry on any Occupation, Trade or Business46. The „Brick and Mortar‟ 

retailers also highlighted their predicament stating that the ecommercewebsites are taking undue 

advantage of the retailers and manufacturers present in the physical world as they are giving 

discounts on the very products being sold by the members of the petitioner which leads a 

consumer to only utilize the petitioner‟s shop as trial room or showrooms.47 

Pursuant to the hearing of the aforesaid writ petition on 24th September 2015, the government 

again reviewed the FDI norms in ecommerce and accordingly decided that an entity which has 

been granted permission to undertake single brand retail will be permitted to undertake 

ecommerce activities in single brand retail as well.48 But the Review of FDI Policy wastotally 

silent on allowing ecommerce activities of multi brand retail. 

In the meantime, the Delhi High Court49found prima facie violation of FDI norms by 

ecommerce companies and ordered the Enforcement Directorate (ED) to find out whether 21 

ecommerce companies such as Snapdeal, Jabong, Myntra and Amazon-owned Junglee have 

flouted FDI rules by deploying overseas funds.50The Delhi High Court was also of the view that 

                                                           
44Article 14 of the Constitution of India, Equality before law- The State shall not deny to any person equality before 
the law or the equal protection of the laws within the territory of India Prohibition of discrimination on grounds of 
religion, race, caste, sex or place of birth. 
45Article 21 of the Constitution of India, Protection of life and personal liberty- No person shall be deprived of his 
life or personal liberty except according to procedure established by law.  
46Article 19(1)(g) of the Indian Constitution, Protection of certain rights regarding freedom of speech etc. All 
citizens shall have the right to practise any profession, or to carry on any occupation, trade or business.  

47“Delhi High Court Issues Notice to Government to Clarify FDI Terms in Ecommerce” available at: 
<www.thetechportal.in/2015/09/24/delhi-hc-issues-notice-to-govt-to-clarify-fdi-terms-in-ecommerce> (Accessed 
on December 24, 2015). 
48 Government of India, Press note Review of Foreign Direct Investment (FDI) policy on various sectors, Para 1 (Department 
of Industrial Policy and Promotion, Ministry of Commerce and Industry, November 10, 2015. 
49All India Footwear Manufacturer and Retailers Associationv.Union of IndiaW.P.(C) No.7479/2015. 
50 Order dated 19th November 2015 in All India Footwear Manufacturers and Retailers Association v. Union of India 
W.P.(C) 7479/2015. 
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if the central and state governments were not treating ecommerce sites like Flipkart and Amazon 

as retailers for the purpose of FDI, they cannot be treated as retailers for taxation purposes. The 

Court also observed that if governments were treating transactions by ecommerce sites as retail 

sale for tax purposes, then how can they say these firms are not retailers for receiving FDI.51 

 

Further, Confederation of All India Traders (CAIT), in a letter written to Department of 

Industrial and Policy Promotion Board (DIPP), Ministry of Commerce,complained that 

ecommerce companies such as Amazon, Flipkart and Snapdeal are violating FDI norms by 

holding festive season sales. It has been further alleged that these companies solicit general 

public into their respective sales by big advertisement campaign on print, electronic and social 

media and that the advertisements addressed to the public in general tantamount to retail trading. 

It has also been alleged that the ecommerce companies claim to be a marketplace and therefore 

can provide only a technology platform for the sellers who are registered with them. Since the 

ecommerce companies do not own the inventory, they cannot offer 'sale' or 'discounts' in 

totalityon their online portals, however, they are doing so, which also establishes that they are 

not marketplace and as such openly flouting FDI policy.52 

 
Another notable development which occurred recently was thatAmazon sent offers of Rs. 200 

gift cards to consumers53 which was opposed tooth and nail by „Brick and Mortar‟ retailers, 

pursuant to which the Retailers Association of India has complained to the government vide 

their letter dated 19th December 2015 and accused Amazon of violating FDIrules by offering gift 

vouchers to its customers. In the said letter, the Retailers' Association (which had earlier filed a 

writ petition in the Delhi High Court in May 2015)54alleged that ecommerce firms were flouting 

the country's FDI laws and objected transfer of 'cash value' to end-consumers, thereby providing 

an incentive to the end-consumers to shop on a website.55 

 

                                                           
51Ibid 
52

“CAIT to Government: Online Festive season Sales Flout FDI Norms” available 
at:<http://timesofindia.indiatimes.com/tech/tech-news/CAIT-to-government-Online-festive-season-sales-flout-
FDI-norms/articleshow/49323576.cms> (Accessed on December 15, 2015). 
53The Author had also received a mail dated December 21, 2015 from Amazon, stating that the Author is eligible for 
an Amazon gift card worth Rs. 200. 
54Retailers Association of India v Union of India W.P.(C) 5034/2015 
55Rasul Bailay and Chaitali Chakravarty, “Bezos's Gift Offer Faces Brick & Mortar Attack”, The Economic Times, 
(New Delhi, December 20, 2015)1.  

http://timesofindia.indiatimes.com/tech/tech-news/CAIT-to-government-Online-festive-season-sales-flout-FDI-norms/articleshow/49323576.cms
http://timesofindia.indiatimes.com/tech/tech-news/CAIT-to-government-Online-festive-season-sales-flout-FDI-norms/articleshow/49323576.cms
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The government however, went into a denial mode and stated in its affidavit filed in the case of 

All India Footwear Manufacturer and Retailers Association v. Union of India56that it did not recognize the 

term „marketplace‟ at all.57It also stated that it is up to the financial watchdogs (i.e., competent 

authority under the Foreign Exchange Management Act, 1999 [FEMA]) to investigate whether 

there has been any violation of FDI rules by the e-retailers.58It further stated that the nodal 

agency for FDI, the DIPP is mandated only with formulation of the FDI Policy and any 

violation of FDI regulations are covered by the penal provisions of FEMA.59The government 

urged the Delhi High Court to dismiss the petition filed by All India Footwear Manufacturer‟s 

Association and also strongly defended its FDI policy in the Delhi High Court by re-inforcing 

the prerogative of the executive in the policy making domain by citing judgements of the 

Supreme Court of India like Bank Nationalization case60 wherein the Supreme Court of India has 

held as follows: 

 

‘It is again not for this court to consider the relative merits of different political theories or economic 
policies……..this court has power to strike down a law for want of Authorities but this court will not sit in 
appeal over the policy of the parliament in enacting a law.’ 
 
Pursuant to the aforesaid stand of the government in the Delhi High Court, the government had 

also dropped the idea of defining the term „marketplace‟, casting a cloud over the model widely 

used by ecommerce companies allegedly to circumvent foreign investment rules.61In defence of 

this stand taken by the government, DIPP secretary Mr. Amitabh Kant had stated,“We don't want 

to create rigid rules and acts and define everything in ecommerce. This is a technology driven sector and we want 

everyone to grow.’62It is pertinent to note that earlier the government was contemplating to define 

the terms like „retail‟, „wholesale‟ „marketplace‟ selling on ecommerce platforms. Commerce 

Minister Nirmala Sitharaman had stated that the government had received inputs from all the 

                                                           
56W.P.(C) No.7479/2015. 
57 “Flipkart others get breather as govt. says „marketplace‟ not recognized but sovereign has right to make policy” 
available at: <http://www.financialexpress.com/article/fe-columnist/flipkart-amazon-get-breather-as-govt-says-
marketplace-not-recognized-but-sovereign-has-right-to-make-policy/189350/>(Accessed on January 09,2016). 
58

Rasul Bailay and Chaitali Chakravarty, “Govt. to Delhi HC: There‟s Nothing called a Mktplace”, The Economic 
Times, January 6, 2016. 
59

Ibid 
60

R.C.Cooper v. Union of India (1970)1 SCC 248, 294 
61“Government drops idea of defining online market place” available at: 
http://www.livemint.com/Industry/W7yv5rR8y6gv8XdvpQnCkL/Govt-drops-idea-of-defining-online-marketplace.html(Accessed 
on January 11, 2015). 
62Ruchika Chitravanshi, “Dismiss Brick &Mortar Cos‟ Plea Against Ecomm Cos: DIPP to HC”, The Economic 
Times, January 8, 2016. 

http://www.financialexpress.com/article/fe-columnist/flipkart-amazon-get-breather-as-govt-says-marketplace-not-recognized-but-sovereign-has-right-to-make-policy/189350/
http://www.financialexpress.com/article/fe-columnist/flipkart-amazon-get-breather-as-govt-says-marketplace-not-recognized-but-sovereign-has-right-to-make-policy/189350/
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states on the issues relating to FDI in ecommerce and would define the terms like „retail‟, 

„wholesale‟ „marketplace‟ selling on ecommerce platforms soon.63 

 

However, in a fresh turn of events, on 29th March 2016, the government recognized the 

marketplace model of ecommerce and allowed 100% FDI in the same.64 

 

The government, in the FDI Policy 2016 has defined the terms „inventory‟ model and 

„marketplace‟ model of ecommerce.65 According to the said new FDI policy of 2016, Inventory 

based model of e-commerce means an e-commerce activity where inventory of goods and 

services is owned by e-commerce entity and is sold to the consumers directly, whereas 

marketplace based model of e-commerce means providing of an information technology 

platform by an e-commerce entity on a digital & electronic network to act as a facilitator between 

buyer and seller. 

 

In the aforesaid FDI Policy 2016, the government has also provided the following guidelines for 

FDI in e-commerce sector: 

 

 100% FDI under automatic route is permitted in marketplace model of e-commerce.  

 FDI is not permitted in inventory based model of e-commerce. 

 Marketplace e-commerce entity will be permitted to enter into transactions with sellers 

registered on its platform on B2B basis.  

 E-commerce marketplace may provide support services to sellers in respect of 

warehousing, logistics, order fulfilment, call centre, payment collection and other 

services. 

 E-commerce entity providing a marketplace will not exercise ownership over the 

inventory i.e. goods purported to be sold. Such an ownership over the inventory will 

render the business into inventory based model.  

 An e-commerce entity will not permit more than 25% of the sales affected through its 

marketplace from one vendor or their group companies.  

                                                           
63“Government set to come out with the definition of ecommerce” available at: 
<http://www.livemint.com/Industry/PGgMxhKaIISS0I0pZa0VXO/Govt-working-on-definition-of-ecommerce-
Nirmala-Sitharaman.html>(Accessed on January 11, 2015). 
64

 “Marketplaces get 100% FDI, But with Riders”, The Economic Times, March 30, 2016. 
65

Supra note 31 and 32. 

http://www.livemint.com/Industry/PGgMxhKaIISS0I0pZa0VXO/Govt-working-on-definition-of-ecommerce-Nirmala-Sitharaman.html
http://www.livemint.com/Industry/PGgMxhKaIISS0I0pZa0VXO/Govt-working-on-definition-of-ecommerce-Nirmala-Sitharaman.html
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 In marketplace model goods/services made available for sale electronically on website 

should clearly provide name, address and other contact details of the seller. Post sales, 

delivery of goods to the customers and customer satisfaction will be responsibility of the 

seller. 

 In marketplace model, payments for sale may be facilitated by the e-commerce entity in 

conformity with the guidelines of the Reserve Bank of India.  

 In marketplace model, any warrantee/ guarantee of goods and services sold will be 

responsibility of the seller.  

 E-commerce entities providing marketplace will not directly or indirectly influence the 

sale price of goods or services and shall maintain level playing field.66 

 

Thus, from the aforesaid it is evident that the FDI in ecommerce has developed into fresh 

theatre of war flanked by „Brick and Mortar‟ retailers on one side and ecommerce websites on 

the other side and government‟s confusing stand on the FDI Policy in ecommerce,  has caused 

confusion and chaos in the already complex world of FDI rules.  

 

 

 

 

5. Critical Observations 

Pursuant to the aforesaid discussion, it is appropriate to highlight the following observations: 

 

a. FDI Policy of 2016 merely states the „guidelines‟ for FDI in ecommerce sector which means 

that plethora of guidelines meant to protect the interest of small retailers are in reality not 

enforceable! 

 

b. According to the FDI Policy 2016, 100% FDI is allowed in B2B operations. Therefore, most 

ecommerce companies have set up B2B and also B2C companies that are vested with 

technology, inventory and promoter ownership. In reality it is the B2B company that receives the 

foreign investment and is also exempt from the FDI rules since this is not the company that 

                                                           
66

Government of India, Consolidated FDI  Policy,  Chapter  5.2.15.2.3 and 5.2.15.2.4(Department  of  Industrial  
Policy  and Promotion, Ministry of Commerce and Industry, 2016), issued vide circular no. D/o IPP F. No. 
5(1)/2016-FC-1, June 07, 2016. 
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customers engage with. Customers engage with the B2C Company which issues the invoices and 

deals with consumers. It is the B2C Company that is subject to FDI rules, nevertheless it 

manages to benefit from the foreign investment routed through the B2B company which is 

allegedly a violation of FDI norms. For e.g., www.amazon.in is a B2C website whereas 

www.amazonbuisness.in is a B2B website.67 

 

c. According to Review of the FDI Policy68, it has been decided by the government that an entity 

which has been granted permission to undertake single brand retail will be permitted to 

undertake ecommerce activities also. But the FDI Policy is silent on allowing ecommerce 

activities of multi brand retail, but many of the popular websites like Amazon , Flipkart, etc., 

engage in B2C multi brand retail and hence clearer FDI norms in multi brand retail in 

ecommerce is the need of the hour! 

 

d. Further there is also issue of „market place model‟ in ecommerce wherein various ecommerce 

companies merely claim to serve as a „marketplace‟ and provide a platform to the sellers to sell 

their goods to customers while successfully procuring millions of dollars in foreign funds. 

However, the „Brick and Mortar‟ retailers who are opposed to FDI in ecommerce allege that 

such arrangement is a mere eye wash and that sale by so-called market places are in reality sale by 

ecommerce websites themselves, since they advertise the products, give discount to customers, 

ship the products etc. 

 

e. Further it has also been felt that leading ecommerce companies may not be able to comply 

immediately with the recent stipulation to company vendor on their platforms at 25% of total 

sales.69 This is in blatant disregard to the aforesaid government guidelines. 

 

f. The government in the aforesaid guidelines has prohibited any commerce entities providing 

marketplace to directly or indirectly influence the sale price of goods or services. Despite this e-

commerce firms re-started sales events with the biannual fashion sale recently. Flipkart and its 

unit Myntra, Amazon India, Snapdeal and others are all offering discounts of 20-90% on 

                                                           
67“Amazon unveils new business marketplace” available at:  
<http://economictimes.indiatimes.com/news/international/business/amazon-unveils-new-business-
marketplace/articleshow/47085758.cms>(Accessed on December 29, 2015). 
68Government of India, Press note Review of Foreign Direct Investment (FDI) policy on various sectors, Para 1 (Department 
of Industrial Policy and Promotion, Ministry of Commerce and Industry, November 10, 2015).  
69

Rasul Bailay & Chaitali Chakravarty, “Ecommerce companies may fail to meet Vendor sales norm this year”, The 
Economic Times, April 25,2016. 

http://www.amazon.in/
http://www.amazonbuisness.in/
http://economictimes.indiatimes.com/news/international/business/amazon-unveils-new-business-marketplace/articleshow/47085758.cms
http://economictimes.indiatimes.com/news/international/business/amazon-unveils-new-business-marketplace/articleshow/47085758.cms
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clothing, shoes and other fashion products in the „end-of-season sale‟. However, no action has 

been initiated by the appropriate authorities against them. On the contrary companies like 

Amazon has told the government that a clause allowing market places to do their own 

promotions must be worked if the sector has to grow. 70 

g. India is one of the fastest growing ecommerce markets in Asia-Pacific and is growing by leaps 

and bounds. India‟s ecommerce market is likely to touch USD 38 billion mark in 2016, a huge  

67%  jump over the USD 23 billion revenues for 2015, according to The Associate Chambers of 

Commerce and Industry of India‟s (ASSOCHAM) paper.71 The ecommerce industry has 

witnessed unprecedented growth of over 52% over 2015 and has emerged as one of the fastest 

growing sectors. Increasing internet and mobile penetration, growing acceptability of online 

payments and favourable demographics has provided the ecommerce sector in India the unique 

opportunity to companies to connect with their customers in India.72Thus, it is high time that the 

government specifies FDI rules in ecommerce with sufficient clarity to prevent further chaos. In 

order that a law be adopted and enacted successfully, it should be designed in a way such that it 

results in the collective good of the citizens, which the government has failed to achieve because 

of lack of clear rules with respect to FDI in ecommerce. 

Also the stand taken by the government in the Delhi High Court in All India Footwear 

Manufacturer‟s case73 leaves much to be desired. Instead of taking the bull by its horns and 

addressing the issue of lack of clarity of rules in FDI in ecommerce by defining the FDI norms 

in black and white, the government has itself taken a confusing stand by stating in the court that 

„market place‟ is not recognized under FDI and later providing a cryptic definition of 

„marketplace‟. The government has also attacked the „level playing field‟ argument put forward by 

the „Brick and Mortar‟ retailers urging the court not to interfere in the policy decision of the 

government in spite of the fact that that the Delhi High Courthad found prima facie violation of 

FDI rules by ecommerce companies and ordered an enquiry by the Enforcement Directorate 

(ED) to examine if 21 ecommerce companies including as Snapdeal, Jabong, and Amazon-

                                                           
70

Ruchika Chitravanshi and Shambhavi Anand, “Amazon seeks clause allowing promotions”, The Economic Times, 
May 10, 2016. 
71 “Ecommerce Industry will cross $ 38 Billion mark by 2016- Indian ecommerce market set to grow by 67%”, 
available at : <www.assocham.org/newsdetail.php?id=5427> (Accessed on January 02, 2016).  
72Ibid.  Also see “Ecomm Market May Touch $38 B I 2016: ASSOCHAM”, The Economic Times, (New Delhi, 
January 2, 2016)4. 
73All India Footwear Manufacturer and Retailers Associationv.Union of IndiaW.P. (C) No.7479/2015. 

http://www.assocham.org/newsdetail.php?id=5427
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owned Junglee have flouted FDI rules by accepting foreign funds.74 Further, merely passing the 

buck on the competent authority under FEMA to investigate FDI violations cannot absolve the 

government from its responsibility of clarifying the FDI policy in ecommerce. 

 

It is submitted that lack of clarity, lack of transparency and ambiguity in governmental policies 

gives rise to arbitrariness, which is violative of Article 14 of the Indian Constitution. It has been 

held by the Supreme Court in the famous case of E.P. Royappa v State of Tamil Nadu75that the 

sweep of Article 14 covers all State action. Non arbitrariness and fairness are the two immobile 

and unalterable cornerstone of legal behaviour baseline. Every action, even a change of policy in 

any realm of State activity, has to be fair and non-arbitrary. The court also observed as follows: 

 

‘The basic principle which, therefore, informs both Arts. 14 (and 16) is equality and inhibition against 
discrimination. Now, what is the content and reach of this great equalising principle? It is a founding faith, to use 
the words of Bose J., "a way of life", and it must not be subjected to a narrow pedantic or lexicographic approach. 
We cannot countenance any attempt to truncate its all-embracing scope and meaning, for to do so would be to 
violate its activist magnitude. Equality is a dynamic concept with many aspects and dimensions and it cannot be 
"cribbed cabined and confined" within traditional and doctrinaire limits. From a positivistic point of view, equality 
is antithetic to arbitrariness. In fact equality and arbitrariness are sworn enemies; one belongs to the rule of law in 
a republic while the other, to the whim and caprice of an absolute monarch. Where an act is arbitrary it is implicit 
in it that it is unequal both according to political logic and constitutional law and is therefore violative of Art. 14.’ 
 

The aforesaid principle of law laid down by the Supreme Court were also reiterated in the cases 

of  Maneka Gandhi v Union of India76, R.D Shetty v International Airport Authority77andKasturi Lal v 

State of Jammu and Kashmir.78The Supreme Court has also held in Som Raj v State of Haryana79 that 

the absence of arbitrary power is the first postulate of rule of law upon which the whole 

Constitutional edifice is based. 

 

Whilst it is true that Courts should not interfere with the policy decisions of the government as 

has been held in several cases like R.C Cooper v Union of India80, Peerless General Finance and 

Investment Company v Union of India81, Bhavesh D Parish v. Union of India
82

, Ekta Shakti Foundation 

                                                           
74 Order of the Delhi High Court, dated 19th November 2015 in All India Footwear Manufacturers and Retailers 
Association v. Union of India W.P. (C) 7479/2015. 
75(1974) 4 SCC 3, 38. 
76AIR 1978 SC 597 
77AIR 1979 SC 1628 
78AIR 1980 SC 1992 
79AIR 1990 SC 1176 
80(1970)1 SCC 248 
81 (1992)2 SCC 343 
82(2000)5 SCC 471 

http://indiankanoon.org/doc/367586/
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v.Govt. Of NCT Delhi83et al.However, there have also been cases viz., Harjinder Singh v. Punjab State 

Warehousing Corporation
84

wherein the Supreme Court has categorically stated that policies in the 

name of globalization which infringe upon the Fundamental Rights of the masses are not 

tenable. It is pertinent to note the following observations of the Supreme Court in this regard; 

 

‘…The attractive mantras of globalization and liberalisation are fast becoming the raison d'etre of the judicial 
process and an impression has been created that the constitutional courts are no longer sympathetic towards the 
plight of industrial and unorganized workers……. It need no emphasis that if a man is deprived of his livelihood, 
he is deprived of all his fundamental and constitutional rights and for him the goal of social and economic justice, 
equality of status and of opportunity, the freedoms enshrined in the Constitution remain illusory…’85 

 
It is said that Rule of Law cannot exist without a transparent legal system, the main components 

of which are a clear and unambiguous set of laws that are freely and easily accessible to all, 

strong enforcement structures, and an independent judiciary to protect citizens against the 

arbitrary use of power by the state, individuals or any other organization.86 Thus, clarity and 

simplicity in FDI laws in ecommerce is the need of the hour. 

 

6.Conclusion 

It is not in doubt that the ecommerce/e-retail has become an important part of life of an average 

educated Indian citizen having access to internet and is growing exponentially in India. 

Improving access to internet accessibility through desktop computers and smartphones has been 

instrumental in development of ecommerce which is making a continuous and a conscious 

impact of the retail trading landscape in India. However, it is also true that the traditional „Brick 

and Mortar‟ retail outlets have been the backbone of the Indian retail sector and there are and 

there will always be segments of Indian society which would continue to buy goods from the 

„Brick and Mortar‟ retailers, even after the ecommerce websites expand their wings all over the 

Indian retail sector. This is especially in view of the fact that even today a large part of the Indian 

population is illiterate. Even those sections of the Indian society who are literate may not be well 

versed and comfortable with the manner in which ecommerce websites function, thus making 

traditional „Brick and Mortar‟ shops, a preferred way of buying goods. 

                                                           
83 (2006) 10 SCC 337 
84 (2010) 3 SCC 192 
85Ibid at para 30. 
86TJ Viljoen,“Rule of Law: Transparency in the legal system”, June 2015, available at: <www.lexisnexis.com.au/en-

au/about-us/rule-of-law/june-2015-issue/transparency-of-the-legal-system-viljoen.page>(Accessed on January 15, 

2016). 

 

http://www.lexisnexis.com.au/en-au/about-us/rule-of-law/june-2015-issue/transparency-of-the-legal-system-viljoen.page
http://www.lexisnexis.com.au/en-au/about-us/rule-of-law/june-2015-issue/transparency-of-the-legal-system-viljoen.page
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It is submitted that though the outcome of ecommerce and „Brick and Mortar‟ retail in the 

physical world is the same (i.e., sale and purchase of goods), the different treatment meted out by 

the government to e retailers and „Brick and Mortar‟ retailers, as a result of the ambiguity and 

lack of clarity in the FDI norms in ecommerce, has adversely impacted the Fundamental Rights 

of the „Brick and Mortar‟ retailers. Also the government‟s confusing stand in the Delhi High 

Court has resulted in further chaos.  

 

It is also submitted that e-retailers and „Brick and Mortar‟ retailers cannot be considered different 

sectors of the economy. This is because ultimately they are part of the same segment of the 

economy i.e., retail and the future of Indian economy hinges upon both kinds of retailers.Thus, it 

is of utmost importance that the government brings parity and uniformity in the FDI rules with 

respect to ecommerce and „Brick and Mortar‟ retail. This would promote Fundamental Right to 

Life, Fundamental Right to Equality and FundamentalRight to Practise any Profession, or to 

carry on any Occupation, Trade or Business of both the e-retailers as well as the traditional 

„Brick and Mortar‟ retailers. After all, Fundamental Right to Life, Fundamental Right to Equality 

and Fundamental Right to freedom to practise any Profession, carry on any Occupation, Trade 

or Business are three of the most important pillars of the Indian Constitution, which hold the 

Indian society together.  

 

It cannot be overemphasized the future of retail in India is dependent on a harmonious 

collaboration between the e-retailers and „Brick and Mortar‟ retailers. The „Brick and Mortar‟ 

retailers by collaborating with the e-retailers would have greater access to markets and to 

geographical areas which were hitherto unavailable to them.Also many e retailers are establishing 

brick and mortar shops. For e.g., Google opened its first ever „Brick and Mortar‟ shop in 

London to sell Android phones and other gadgets.87 So the interdependency and cooperation 

between both „Brick and Mortar retailers‟ and e-retailers is important for both their success and 

prosperity. Thus, uniformity and consistency in the FDI law with respect to e-retail and 

traditional retail is the need of the hour and would go a long way in ensuring that FDI law is 

being followed by e-retailers and „Brick and Mortar‟ retailers in letter and spirit! 

                                                           
87  “Google Opens Its First Ever Store In London” available at: <www.cnbc.com/2015/03/11/google-opens-its-
first-ever-store-in-london.html> (Accessed on July 17, 2016). 
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