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ABSTRACT 

The technological revolution, in recent times has swept across every element of 

human social life. Whatever we do in furtherance of our social life is connected 

with technology in one or the other ways. The advent of technology has 

particularly had a big impact on the communications taking place between 

different business entities, offices, firms etc. For instance, most of the 

communication between two organisations occurs through an exchange of 

electronic mails (e-mails), phones etc. As a result, these electronic means of 

communication have become an important source of evidence as most of the 

communication takes place through them.  

Recognising this growing importance of technology, the Legislature has 

enacted the Information Technology Act, 2000 as well as made certain 

amendments in the Indian Evidence Act to make electronic records like emails 

etc. admissible as evidence in a Court of law Due to the enactment of the 

Information Technology Act, 2000 and the amendments made in the Indian 

Evidence Act, 1872 the ambit of  'evidence' has been expanded to include within 

its meaning electronic evidence like e-mails, text messages, phone records etc. 

The need for admissibility of electronic evidence has also found relevance in 

the case of Arbitral Proceedings and Consumer Disputes. 
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This paper deals with the importance of electronic evidence and its 

admissibility in the court as well as it pinpoints the flaws, which make these 

different types of electronic evidence unreliable.  

 

INTRODUCTION 

The world is becoming more and more technology oriented with the 

passing of each day and it is certainly true that we are living in a digital age. The 

rate at which digital information is being produced today is incomprehensible, as 

technology has become big part of our lives. For example, most of the transactions 

between two or more organizations take place through electronic mails (e-mails). 

Due to our ever increasing dependence of technology, the digital world has 

become a big contributor in providing information pertaining to a crime or solving 

a dispute between two or more than two parties. 

Digital evidence or electronic evidence is any probative information stored 

or transmitted in digital form that a party to a court case may use at trial. Before 

accepting digital evidence a court will determine if the evidence is relevant, 

whether it is authentic, if it is hearsay and whether a copy is acceptable or the 

original is required.
1
 

Recognizing the growing importance of technology and the evidence 

provided in electronic form, the Indian Legislature has introduced the Information 

Technology Act, 2000 and made various amendments in the Indian Evidence Act, 

1872 as well as the Bankers' Books Evidence Act, 1891. The Legislature has 

inserted two sections, Section 65A and 65B in Chapter V of the Indian Evidence 

Act, 1872 which have widened the scope of Documentary Evidence.   

In this article, an effort has been made to provide an in-depth analysis of 

the law relating to the evidence produced through e-mails, phone records, digital 

pictures and other electronic records, as well as the procedure pertaining to its 

admissibility in the Indian courts. 

PROVISIONS BROUGHT BY THE AMENDMENT 

                                                             
1 2 EoghanCasey, Digital Evidence and Computer Crime (2004).  
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The Indian Evidence Act, 1872 was amended with the passing of the 

Information Technology Act, 2000 and various provisions were made to with 

respect to electronic documents. These were as follows: 

AMENDMENTS IN SECTION 3 

Section 3 of the Indian Evidence Act, 1872 has been amended in light of 

the IT Act, 2000. Evidence under the Indian Evidence Act includes all oral and 

documentary evidence. The expression 'evidence' has been redefined by the 

Legislature to include 'electronic records' which are now considered as 

documentary evidence. Electronic records like sound, text, image etc. are also a 

'document' as defined under Section 3 of the Evidence Act.  

Section 3 of the Indian Evidence Act is an Interpretation clause, which, in 

its ambit contains some of the definitions that may at any point in time be required 

by the court. The changes that were brought by the Amendment of 2000 were: 

In the definition of "Evidence", for the words "all documents produced for 

the inspection of the Court", the word "all document including electronic records 

produced for the inspection of the Court" shall be substituted; 

(b) After the definition of "India", the following shall be inserted, namely: - 

the expressions; "Certifying Authority", "digital signature", "Digital Signature 

Certificate", "electronic form", "electronic records", "Information", "secure 

electronic record", "secure digital signature" and "subscriber" shall have the 

meanings respectively assigned to them in the Information Technology Act, 2000; 

These changes were brought in to complement The Information 

Technology Act 2000. By the enactment of the IT Act, 2000 and amendments in 

The Indian Evidence Act, the aspect of electronic evidence has come into picture. 

Earlier, Section 3 of the act simply stated the forms of evidence as oral and 

documentary. But with the prevalence of electronic devices in every aspect of 

human life a need for simplification of evidence was felt.  

This change has both positive and negative aspects. As the scope of the 

evidence now even includes electronic evidence, there is a greater chance of 

misusing the documents and changing them to suit the cases‟ needs. Also, there is 
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no accountability that can be assigned where electronic evidence is concerned. 

Along with all of this, electronic forms of evidence can be proved as a hindrance 

towards the administration of justice as many people are still not aware of the 

forms of devices that are available to them.  

The positives however supersede the drawbacks of electronic evidence 

being admissible in court. Some of the positives are that there is disaster recovery. 

Many pieces of evidence can be easily destroyed in the case of an incident or a 

natural calamity. However, it‟s not as easy to destroy electronic evidence. Also, it 

helps in searching over a large amount of data. With the pace of globalization on 

an ever increasing scale and many of the contracts being fulfilled by the medium 

of emails and other electronic methods, it became essential to incorporate 

electronic evidence into the legal framework.  

SECTION 65A 

The amendment of 2000 also added Section 65A of the Indian Evidence 

Act, which is an introductory section which states that the contents of electronic 

records may be proved in evidence by the parties in accordance with the 

provisions of Section 65B.  

SECTION 65B 

Section 65B contains the main provision regarding the admissibility of 

electronic records in a court of law and further has four sub clauses.      

Sub clause (1) of this section states that any information contained on any 

electronic record which is printed on a paper, or is stored or recorded or copied in 

optical or magnetic media produced by a computer or on any electronic media 

shall be deemed to be regarded as a valid document and shall be admissible in a 

Court of law without further proof or production of the originals provided that 

certain conditions are fulfilled which are given under sub clause (2). 

CONDITIONS TO BE FULFILLED 

Sub Clause (2) of Section 65B lays down certain conditions which, if fulfilled, 

make the copy of the original document admissible in Court and further negate the 

need to produce the originals. These are as follows: 
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1. The computer output containing the information was produced by the 

computer during the period over which the computer was used regularly to 

store or process information for the purposes of any activities regularly carried 

on over that period by the person having lawful control over the use of the 

computer; 

2. During the said period, information of the kind contained in the electronic 

record or of the kind from which the information so contained is derived was 

regularly fed into the computer in the ordinary course of the said activities; 

3. Throughout the material part of the said period, the computer was operating 

properly or, if not, then in respect of any period in which it was not operating 

properly or was out of operation during that part of the period, was not such as 

to affect the electronic record or the accuracy of its contents; and 

4. The information contained in the electronic record reproduces or is derived 

from such information fed into the computer in the ordinary course of the said 

activities. 

Case Law: Dharambir v. Central Bureau of Investigation
2
 

Relevant Facts: The petitioners were persons accused of offences under Section 

120B IPC and under Sections 7 to 12, 13(2) read with 13(1)(d) of the Prevention 

of Corruption Act, 1988 ('PC Act') in four different cases. As part of the 

investigation, intercepted telephonic conversations between the accused persons 

were recorded on four hard discs (HDs) in the computer systems kept at the office 

of the Special Unit (SU) of the Central Bureau of Investigation (CBI) in New 

Delhi. The charge sheets further state that these conversations took place on fifteen 

mobile phones and land lines (hereafter 'tapped phones'), belonging to one of the 

accused, which were placed under electronic surveillance between December 2002 

and March 2003 pursuant to statutory permissions obtained from time to time from 

the competent authority. After listening to and analyzing the intercepted 

conversations recorded on the HDs, the CBI transferred the separate Compact 

Discs (CDs) such of those conversations which CBI considered to be relevant for 

each of the four cases.  The four computer systems containing the HDs and the 

CDs were then sent to the Andhra Pradesh Forensic Sciences Laboratory (APFSL) 

                                                             
2148 (2008) D.L.T. 289. 
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for certification for two purposes. First, that the HDs were in working condition as 

required by Section 65B(2)(c) EA and secondly, that the conversations transferred 

to the CDs were true copies of their original recording on the HDs. The CDs 

certified by the APFSL were thereafter forwarded to the learned Special Judge, 

New Delhi along with the charge sheets. The four HDs have been retained at the 

APFSL, Hyderabad. 

Court’s Analysis: The question, which arose in this case, was whether the Hard 

Discs were „documents‟ of which copies can be asked for by the accused. To find 

an answer to this question, the Court analyzed the meaning of the words 

„document‟ and „evidence‟ as defined in Section 3 of the Evidence Act and finally 

came to the conclusion that an electronic record is not confined to data alone but it 

also means the record or data generated received or sent in an electronic form. The 

Court also said that when Section 65B, Evidence Act talks of an electronic record 

produced by a computer it would also include a hard disc in which information 

was stored or was earlier stored or continues to be stored. 

Conclusion: The Court, in this case, concluded that the hard discs are themselves 

documents because admittedly they have been subject to changes with their having 

been used for recording telephonic conversations and then again subject to a 

change by certain of those files being copied on to CDs. Thus, it can be inferred 

from this case that even a blank hard disc is and electronic record' for the purposes 

of Section 3 of the Evidence Act. It still contains information that some file was 

stored on it, which can be found out through the use of appropriate software 

programs.    

Sub clause (3) of Section 65B talks about a series of computers that can be used in 

the form of electronic evidence. It says that if during a period of time, a 

combination of computers or computers operating in succession over that period, 

or in any other manner are used, they will be regarded as a single computer. The 

following are the conditions when this provision comes into play: 

(a) By a combination of computers operating over that period; or 

(b) By different computers operating in succession over that period; or 
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(c) By different combinations of computers operating in succession over that 

period; or 

(d) In any other manner involving the successive operation over that period, in 

whatever order, of one or more computers and one or more combinations of 

computers, 

Case Law: State (NCT of Delhi) v. NavjotSandhu, SAR Gilani&Ors.
3
 

Relevant Facts: The genesis of this case lies in a macabre incident that took place 

close to the noontime on 13th December 2001 in which five heavily armed persons 

practically stormed the Parliament House complex and inflicted heavy casualties 

on the security men on duty. This unprecedented event bewildered the entire 

nation and sent shock waves across the globe. In the gun battle that lasted for 30 

minutes or so, these five terrorists who tried to gain entry into the Parliament when 

it was in session, were killed. Nine persons including eight security personnel and 

one gardener succumbed to the bullets of the terrorists and 16 persons including 13 

security men received injuries. There was a usage of cellular phones during the 

planning of the attacks. These phone were used as a trigger for the bombs as well 

as to contact other personnel. The records of the registered cellular phones were in 

question when the case came to be. It was argued that the call records relating to 

the cellular phone used by Shaukat have not been proved as per the requirements 

of law and their genuineness is in doubt. The call records relating to the other 

mobile numbers related to Gilani and Afzal are also subjected to the same 

criticism. It is the contention of the learned counsel that in the absence of a 

certificate issued under sub-Section (2) of Section 65B of the Evidence Act with 

the particulars enumerated in clauses (a) to (e), the information contained in the 

electronic record cannot be adduced in evidence and in any case in the absence of 

examination of a competent witness acquainted with the functioning of the 

computers during the relevant time and the manner in which the printouts were 

taken, even secondary evidence under Section 63 is not admissible.  

                                                             
3A.I.R. 2005 S.C. 3820. 
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Courts Analysis: The court held that it may be that the certificate containing the 

details in sub-Section (4) of Section 65B is not filed in the instant case, but that 

does not mean that secondary evidence cannot be given even if the law permits 

such evidence to be given in the circumstances mentioned in the relevant 

provisions, namely Sections 63 & 65. 

Conclusion: It is not in dispute that the information contained in the call records is 

stored in huge servers, which cannot be easily moved and produced in the Court. 

Hence, printouts taken from the computers/servers by mechanical process and 

certified by a responsible official of the service providing Company can be led into 

evidence through a witness who can identify the signatures of the certifying officer 

or otherwise speak to the facts based on his personal knowledge. Irrespective of 

the compliance of the requirements of Section 65B which is a provision dealing 

with admissibility of electronic records, there is no bar to adducing secondary 

evidence under the other provisions of the Evidence Act, namely Sections 63 and 

65. Above all, the printouts pertaining to the call details exhibited by the 

prosecution are of such regularity and continuity that it would be legitimate to 

draw a presumption that the system was functional and the output was produced 

by the computer in regular use, whether this fact was specifically deposed to by 

the witness or not. 

Expanding Section 64B (4), the requirements of presentment and validity of 

electronic evidence is given. The clause states that if any person wants to give 

evidence under this act by the virtue of this section, it should be compiled with 

either one of the certificates for the following requirements as well:  

1. A certificate, which identifies the electronic record and contains the statement 

and hence describing the manner in which it was produced. 

2. A certificate giving the particulars of any device, a computer produced which as 

used for the electronic record. 

3. A certificate, which is purporting to be signed by a person who occupies a 

responsible official position in relation to the device or management, shall be 

considered evidence as well.  
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Section 65B(4) provides that in order to satisfy the conditions set out above, a 

certificate of authenticity signed by a person occupying a responsible official 

position is required. Such certificate will be evidence of any matter stated in the 

certificate.  

There is complexity involved on relying on electric forms of data that can 

be admissible in courts. The difficulty arises, when one party denies that they were 

ever a part of the electronic document or due to multicity of devices and 

documents, there is a larger scope for misusing the same for their own benefit. To 

avoid these difficulties, there are certain standards that have been laid down in 

terms of electronic evidence, generally in the form of emails.  

Case Law: Ark Shipping Co. Ltd. Vs. GRTShipmanagement Pvt. Ltd.
4
 

Relevant Facts of the Case: The respondents, sometime in February, 2004, 

entered into negotiations with the petitioners through broker for the purposes of 

chartering a vessel for carriage of cargo in several shipments from ports in 

Indonesia to ports in India. Between 22nd to 25th March, 2004, various emails 

were exchanged between the parties through brokers to confirm the terms of the 

contract in accordance with the proforma charter party. Sometime in March, 2004, 

the respondents attempted to back out of their contractual obligations. The 

petitioners on account of the breach committed by the respondents, suffer losses.  

Court’s Analysis: On the relevant matters, as adhering to Section 65B, the court 

attached an extensor which gave the format of the affidavit that needs to be 

followed even while electronic evidence is to be concerned. 

Conclusion: This is landmark case on Section 65B(4) as it gives guidelines as to 

how and when can an email be admissible in the court. This has helped in solving 

many problems in the courtroom in regard to electronic evidence. These affidavits 

provide a series of checks, which holds the right person accountable. Hence, any 

person can‟t easily misuse it. It also ensures validity of the electronic document.  

Case Law: The State Of Bihar v. Kameshwar Singh &Ors
5
 

                                                             
42008 (1) ARB.L.R. 317 Bom. 
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Relevant facts of the case: The elder son of Uday Kumar Singh had gone to the 

nearby grocery shop owned by Rekha Devi where TejPratap (elder son) had gone 

to purchase snacks on 30.12.2005 at about 10.30 A.M. and having purchased the 

snack while coming back he became traceless and could not be found. The 

youngest son of Uday Kumar Singh thereby telephonically contacted his father 

and hence told him that his elder brother hadn‟t returned for over an hour. After 

searching from him, Uday Kumar suspected that his son had been kidnapped and 

therefore told his family members by phone as well as filed an FRI for the same. 

Six days after the occurrence on 05.01.2006 a telephonic information was received 

by cousin of the informant Chandan Kumar on his telephone no. 244103 that 

TejPratap is with the caller and the caller is calling from Banaras. Another call was 

received on 09.01.2006 in which ransom amount of Rs. 60 lakhs was demanded 

for releasing the victim boy. Information about the calls received was given to the 

Investigating Officer who made arrangement for installing Caller I.D.  

Relevant Parts Held by the Supreme Court: It was held that the print out has 

not been proved in the light of the provisions contained in Section 65B of the 

Evidence Act as neither the officer who was the in charge of the Exchange 

wherefrom the print outs have been taken has been examined to prove its 

correctness nor there is any certificate on the print out, as is required by law to 

certify its correctness.  

In the instant case, the Investigating Officer should have either examined 

the In charge of the computer wherefrom the print out was obtained or should have 

obtained certificate over the print outs, as is required in terms of Section 65-B of 

the Evidence Act. He should also have included the two Officers who affected the 

seizure along with the two witnesses who were present at the time of seizure as 

charge-sheet witness.  

Conclusion:  This case dwells into the matters relating to the certification for the 

admissibility of various electronic documents. From this case, we gather, that the 

provisions provided by Section 65B(4) have to be used to certify the electronic 

documents to give them validity in the court of law. It also emphasizes on the 

admissibility of such documents as valid evidence. Evidence in the form of 

                                                                                                                                                                        
5CR. APPEAL No.836 of 2007 (D.B). 
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electronic documents only gains the stature of the evidence when certain 

conditions are fulfilled.  

However, the requirement to file an affidavit under Sec. 65B is not absolute. The 

Hon‟ble Supreme Court, in the case of State v. NavjotSandhu,
6
 when examining 

Section 65B, held that even when an affidavit/certificate under Sec. 65B is not 

filed it would not disable the Court from examining such evidence provided it 

complies with therequirements of Section 63 and 65 of the Evidence Act. 

 Even in a recent decision reached by the Hon‟ble Bombay High Court 

in Vodafone Essar Ltd. Vs. RajuSud the court dispensed with the requirement 

under Sec. 65B(4). The Court held that the computer bills generated by the service 

provider could be relied upon without providing an affidavit for the same. 

Case Law: Vodafone Essar Ltd v. RajuSud
7
 

Relevant Facts of the Case: Many essential commodities do not charge for the 

hard copy of the bills. Vodafone made it optional, in its scheme to get online bills. 

Going further to the seed of the controversy with respect to the authenticity of the 

entries of charges contained in the computer generated bills the court came down 

quite heavily on the subscriber. It firstly focused its reasoning on 

the permissibly of evidence generated through mechanical means and its 

admissibility as per the provisions of the Information Technology Act and the 

Indian Evidence Act.  

Court’s Analysis:On first glance, a dispensation of the 

compliance requirements of Section 65-B of the Indian Evidence Act appears to be 

problematic. However the Court reasons that the requirements of Section 65-B 

which call upon a party producing electronic evidence to file an affidavit in 

support have been complied in a sense, firstly through the nature of the 

computerized bills which are generated automatically and in the course of business 

and secondly due to an absence of a challenge to the authenticity, integrity and 

reliability of the modes, stature, control and proceedings of the form of 

transmission of the data.  

                                                             
6 Supra Note 3. 
7SUMMARY SUIT NO. 3264 OF 2009. 
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Conclusion: After the recent judgments of VodafoneEssarLtd. and that of 

NavjotSandhu, the use of affidavits has not been felt. Different courts have given 

their own interpretation and come up with laws that best suit their whole area. The 

parties are not anymore legally bound to present affidavits in the same format as 

given in the Ark Industry‟s case.  

 

Case Law: Societe Des Products Nestle S.A. v. Essar Industries And Ors.
8
 

Relevant Facts of the Case: The plaintiffs have filed the present application 

under Section 65 of the Indian Evidence Act, 1872 read with Section 151 of the 

Code of Civil Procedure praying for leave to place on record the supplementary 

affidavit. Accordingly, it is prayed that the photocopies of the same, already on 

record, be accepted and allowed to be proved as secondary evidence.  

Court’s Analysis: Irrespective of the compliance with the requirements of Section 

65-B, which is a provision dealing with admissibility of electronic records, there is 

no bar to adducing secondary evidence under the other provisions of the Evidence 

Act, namely, Sections 63 and 65. It may be that the certificate containing the 

details in sub-section (4) of Section 65-B is not filed in the instant case, but that 

does not mean that secondary evidence cannot be given in the circumstances 

mentioned in the relevant provisions, namely, Sections 63 and 65.  

Conclusion:Rapid rise in the field of information and technology in the last 

decade of 20th Century and the increasing reliance placed upon electronic record 

by the world at large necessitated the laying down of a law relating to 

admissibility and proof of electronic record. The legislature responded to the 

crying need of the day by inserting into the Evidence Act Sections 65A and 65B, 

relating to admissibility of computer generated evidence in the only practical way 

it could so as to eliminate the challenge to electronic evidence. By virtue of the 

provisions of Section 65A, the contents of electronic records may be proved in 

evidence by the parties in accordance with the provisions of Section 65B. 

 

                                                             
82006 (33) P.T.C. 469 Del. 
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RELEVANCE IN ARBITRATION CASES 

The increasing use of technology in our everyday lives has necessitated the 

use of electronic documents like e-mails, CDs etc. as evidence in Arbitration 

proceedings as well. Section 7(4) of the Arbitration and Conciliation Act, 1996, 

which lays down the conditions regarding a valid arbitration agreement, also 

recognises the importance of digital evidence. 

As per Sub-Clause (b) of the said section, an Arbitration agreement can be 

valid if it is contained in an exchange of letters, telex, telegrams or other means of 

telecommunication. 

In a judgment of far reaching importance, the Apex Court in the Shakti 

Bhog Case
9
 has upheld the validity of an arbitration agreement entered into by 

parties solely through an exchange of e-mails. 

Another aspect is the concept of On-line Arbitration which is becoming 

increasingly popular. As the name suggests, it is a mixture of conventional 

arbitration with the use of technology. Section 65B of the Evidence Act alongwith 

the IT Act, 2000 comes into picture here as it provides legal recognition to 

electronic records and documents, which are the only form of evidence in such a 

type of arbitration. 

Arbitral proceedings: The proceedings are also virtual in nature. The relevant 

documents like the Statement of Claim, the evidence collected by the parties are 

produced in the electronic form through e-mails or by attaching PDF files. In this 

case, Section 4 and 5 of the IT Act read with Section 65B of the Evidence Act 

comes to the aid of the parties which talks about the admissibility of electronic 

records as 'Evidence' in a court of law. 

The ICC has framed various standards for On-Line Arbitration. Some of them are: 

 The rules for giving file names with a unique name for each electronic 

document. 

                                                             
9 Shakti Bhog Foods Limited v. Kola Shipping Ltd., A.I.R. 2009 S.C. 12. 
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 The file name and the date of the original document shall appear on the first 

page of the electronic document. 

 Mode of transmission and storage of e-mails. 

 File format for sending attachments 

 Rules for audio and video conferencing. 

Case Law: Ark Shipping Co. Ltd. v. GRT Ship management Pvt. Ltd.
10

 

The Bombay High Court in the case of has addressed the question regarding 

admissibility of electronic evidence in an Arbitration proceeding. 

Relevant Facts:The petitioners, in this case, invoked the Arbitration Act and 

appointed a sole arbitrator for the resolution of disputes. They invoked the 

arbitration proceedings based upon the print outs taken out from the computer, 

which were nothing but the Xerox copies of the e-mails, exchanged between the 

parties. The petitioner further produced an affidavitalongwith hard copies of the e-

mails duly certified by the concerned officer. 

Court’s Analysis: The Court held that the above hard copies/ print outs as taken 

out from the computer can be treated as certified copy of agreement for 

Arbitration, as contemplated under the Arbitration Act-1996. The Court also 

observed that these documents, therefore, as contended by the petitioners, and as 

also relied by the Tribunal at Singapore, while passing the interim final award 

were perfectly admissible.    

Conclusion: The case is an authority on the issue as it rightly addresses the 

question regarding the admissibility. The petitioner had invoked arbitration 

proceedings solely on the basis of e-mail printouts alleging that there was a 

contract between the two, which the respondents refuted. Even the Court reached 

to a decision only after analyzing the content of the e-mails which had been duly 

certified by the petitioner as per the provisions of Section 65B of the Evidence 

Act. The e-mail printouts were held to be admissible under the Arbitration Act, 

1996. 

 

                                                             
102008 (1) ARB.L.R. 317 Bom. 
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BRIEF CONCLUSION 

As can be seen from the above-cited provisions and cases, electronic 

evidence has come to acquire reliability in arbitration cases as well. Whenever 

there is an arbitral proceeding between the parties due to a dispute between them, 

copies of electronic documents can be produced as valid 'Evidence', without the 

need of providing the originals. The emergence of On-Line Arbitration has further 

provided an impetus to the validity of electronic documents. In the Ark Shipping 

Case
11

 as well, the Tribunal relied solely on the interpretation of the e-mails 

exchanged between the two to reach to a conclusion. 

VIDEO-CONFERENCING 

By virtue of various amendments and insertion of Sections 65A and 65B, a 

special provision has been made, therein, for the recording of evidence by Video 

Conferencing. A videoconference is a televised telephone call whereby two or 

more parties can speak in real time and also see each other in real time.
12

 

Recording of evidence by video-conferencing also satisfies the object of 

Section 273, Cr.PC, which states that the evidence has to be recorded in the 

presence of the accused, or when his absence is dispensed with, then in the 

presence of his pleader. This is so because in the case of Video conferencing, the 

accused and his pleader can see the witness as clearly as if the witness was 

actually sitting before him. It is instrumental in cases where the witness resides 

abroad and it is extremely important to record his evidence to correctly decide the 

case. Moreover, Section 273 talks about constructive presence only. The term 

"presence'' in this Section is not used in the sense of actual physical presence. 

A leading judgment of the Apex Court on the issue of applicability of 

Video Conferencing is as follows: 

Case Law: State of Maharashtra v. Praful B. Desai
13

 

                                                             
11 Supra Note 10. 
12Narkiwicz David, Effective Use of Court Room Technology (2001). 
13A.I.R. 2003 S.C. 2053. 
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Relevant Facts:The complainant's wife was suffering from terminal cancer and 

was examined by Dr. Ernest Greenberg of Sloan Kettering Memorial Hospital, 

New York, USA, who opined that she was inoperable and should be treated only 

with medication. Thereafter the complainant and his wife consulted the 

Respondent, who is a consulting surgeon practicing for the last 40 years. In spite 

of being made aware of Dr. Greenberg's opinion the respondent suggested surgery 

to remove the uterus. The complainant and his wife agreed to the operation on the 

condition that the Respondent would perform it. On 22nd December 1987 one Dr. 

A. K. Mukherjee operated on the complainant's wife. When the stomach was 

opened ascetic fluids oozed out of the abdomen. Therefore, Dr. A. K. Mukherjee 

contacted the Respondent who advised closing up the stomach.  Dr. A. K. 

Mukherjee accordingly closed the stomach and this resulted in intestinal fistula. 

As a result, the complainant's wife required 20/25 dressings a day for more than 3 

1/2 months in the hospital and thereafter till her death. She suffered terrible 

physical torture and mental agony. The Respondent did not once examine the 

complainant's wife after the operation and thereafter claimed that the 

complainant's wife was not his patient. However,the bill sent by the Bombay 

Hospital showed the fees charged by the Respondent. The Maharashtra Medical 

Council has, in an inquiry, held the Respondent guilty of negligence and strictly 

warned him. On 29th June 1998 the prosecution made an application to examine 

Dr. Greenberg, who was a witness in this case, through video-conferencing. 

Court’s Observation: The Supreme Court observed that video conferencing is an 

advancement of science and technology, which permits seeing, hearing, and 

talking with someone who is not physically present with the same facility and ease 

as if they were physically present. The legal requirement for the presence of the 

witness does not mean actual physical presence. The court allowed the 

examination of a witness through video conferencing and concluded that there is 

no reason why the examination of a witness by video conferencing should not be 

an essential part of electronic evidence.After the Supreme Court judgment in Dr. 

Desai's Case, the situation in India has changed. Now, resort can be had to video-

conferencing for recording evidence. 
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Similarly, the Calcutta High Court in Amitabh Bagchi v. EnaBagchi
14

held 

that the physical presence of a person in Court is not necessary for the purpose of 

recording evidence and the same can be done through a medium like video 

conferencing. In the present case, the petitioner's husband made an application 

before the Court for examining him by way of video conferencing as he could not 

leave his place of posting. The Court allowed the application and observed that if 

it appears that electronic video conferencing is not only much cheaper but also 

facilitates the Court and avoids delay of justice; a practical outlook is to be taken 

by the Court. 

CONDITIONS 

However, the process of recording evidence through video conferencing has 

some riders or conditions. The Supreme Court in the case of Twentieth Century 

Fox Film Corporation vs. NRI Film Production Associates (P) Ltd.
15

has laid down 

the conditions which need to be followed for video-recording of evidence. These 

are: 

 Before a witness is examined in terms of the Audio-Video Link, witness is to 

file an affidavit or an undertaking duly verified before a notary or a judge that 

the person who is shown as the witness is the same person as who is going to 

depose on the screen. A copy is to be made available to the other side. 

(Identification Affidavit). 

 The person who examines the witness on the screen is also supposed to file an 

affidavit/undertaking before examining the witness with a copy to the other 

side with regard to identification.  

 The witness has to be examined during working hours of Indian Courts. Oath 

is to be administered through the media.  

 The witness should not plead any inconvenience on account of time difference 

between India and USA. 

 Before examination of the witness, a set of plaint, written statement and other 

documents must be sent to the witness so that the witness has acquaintance 

                                                             
14A.I.R. 2005 Cal. 11. 
15A.I.R. 2003 KANT 148. 
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with the documents and an acknowledgement is to be filed before the Court in 

this regard.  

 The learned judge is to record such remarks as is material regarding the demur 

of the witness while on the screen.  

 The learned judge must note the objections raised during recording of witness 

and to decide the same at the time of arguments. 

 After recording the evidence, the same is to be sent to the witness and his 

signature is to be obtained in the presence of a Notary Public and thereafter it 

forms part of the record of the suit proceedings.  

 The visual is to be recorded and the record would be at both ends. The witness 

also is to be alone at the time of visual conference and notary is to certificate to 

this effect.  

 The learned judge may also impose such other conditions as are necessary in a 

given set of facts.  

 The expenses and the arrangements are to be borne by the applicant who wants 

this facility. 

RELEVANCE OF TEXT MESSAGES 

In today's world, sending text messages or instant messages through 

various mediums is the most common and popular means of communication. 

Given this popularity, it is imperative that the legal and judicial system 

understands the significance of text messages as an important form of evidence.  

The Information Technology Amendment Act, 2008 has recognized 

various forms of communication devices and defines a “communication 

device” under section 2 (ha) of the Act. As per this section, “communication 

device” means cell phones, personal digital assistance or combination of both or 

any other device used to communicate, send or transmit any text, video, audio or 

image.  

The Indian judiciary has also recognised this importance of text messages 

as a valid form of evidence. A judgment of far reaching importance was given by 

the Alwar Fast Track Court in the BittiMohantyCasein which the accused 

BittiMohanty, was sentenced to 7 years' imprisonment for raping a German 
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scholar. The victim had sent several text messages to her friends narrating the 

whole incident. The Court admitted these messages as cogent evidence and relied 

upon them to convict the accused alongwith the victim's testimony.  

However, a lot of reliance should not be placed on these text messages as 

evidence as it is really difficult to prove the genuineness of the contents of the 

message.  

Like email, text message evidence also raises novel authentication issues. 

The general principles of admissibility are essentially the same since text messages 

are a distinctive type of electronic evidence, namely, the use of a cell phone to 

send personalized electronic communications. However, mere ownership of the 

phone that originated the message is not sufficient. For an authentication of email, 

authorship can be determined by the circumstances surrounding the exchange of 

messages; theircontents; who had the background knowledge to send the message; 

and whether the parties conventionally communicated by text message. 

Like email and social media, text messages have certain seemingly self-

authenticating features. For example, email messages are marked with the sender‟s 

email address; text messages are marked with the sender‟s cell phone number. 

Nonetheless, given that such messages could be generated by a third party under 

the guise of the named sender, the majority of jurisdictions have not equated 

evidence of these account user names or numbers with self-authentication. For 

example, even though text messages are somewhat different than email in that they 

are intrinsic to the cell phones in which they are stored, as with email accounts, the 

person to whom the phone number is assigned does not always exclusively use 

cellular telephones. As a result, those factors are generally considered 

circumstantial evidence of authenticity to be considered, along with other 

circumstantial evidence, in the totality of the circumstances. 

Characteristics to consider in determining whether text message evidence 

has been properly authenticated include:  

(a) Sequential consistency with another text message sent by the alleged author 

(based on the text message number);  
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(b) The author‟s awareness, shown through the text message, of details of the 

alleged author‟s conduct;  

(c) Inclusion in the text message of similar requests that the alleged author made 

by phone, email, or other media during the time period; and  

(d) The text message‟s reference to the author by the alleged author‟s nickname. 

 

In PramodMahajan Murder Trial, the defense counsel hadsuccessfully proved that 

mobile SMS message could be easily fabricated and proved that a SMS was not 

secured electronic evidence and in turn could not be accepted. 

 

PRESUMPTION OF ELECTRONIC MESSAGES 

Section 85B of The Indian Evidence Act states the presumption as to 

electronic records and to electronic signature as the following: 

(1) In any proceedings involving a secure electronic record, the Court shall 

presume unless contrary is proved, that the secure electronic record has not been 

altered since the specific point of time to which the secure status relates. 

(2) In any proceedings, involving secure digital signature, the Court shall presume 

unless the contrary is proved that— 

(a) The secure digital signature is affixed by subscriber with the intention of 

signing or approving the electronic record; 

(b) Except in the case of a secure electronic record or a secure digital signature, 

nothing in this section shall create any presumption, relating to authenticity and 

integrity of the electronic record or any digital signature. 

This section refers to the presumptions that govern the court while they 

admit the electronic evidence into the court. The first clause talks about the fact 

that unless the contrary is proved, it won‟t be said that device or the evidence has 

been altered with. 

The second clause talks about the validity of the digital signature in various 

circumstances. The court shall presume the following things: 
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1. Intention was there to sign the secure digital signature. 

2. Nothing except a digital signature can ensure the validity of the electronic 

evidence. 

Section 85C of the Indian Evidence Act states the Presumption as to Digital 

Signature Certificates as the following: 

The Court shall presume, unless contrary is proved, that the information listed 

in a Digital Signature Certificate is correct, except for information specified as 

subscriber information, which has not been verified, if the certificate was accepted 

by the subscriber. 

The term „Digital Signature‟ is defined under section 2 (p) of the IT Act, 2000 

to mean authentication of any electronic record by a subscriber by means of the 

electronic technique specified in the Second Schedule and includes digital 

signature. 

As per Section 85B of the Indian Evidence Act, there is a presumption as to 

authenticity of electronic records in case of secure electronic records (i.e. records 

digitally signed as per Section 14 of the IT Act,2000. Adducing evidence can 

prove other electronic records and presumption will not operate in case of 

documents, which do not fall under the definition of secure electronic records.  

Section 88A of the Indian Evidence Act deals with the presumption as to 

electronic messages. It says that the Court may presume that an electronic 

message, forwarded by the originator through an electronic mail server to the 

addressee to whom the message purports to be addressed corresponds with the 

message as fed into his computer for transmission; but the Court shall not make 

any presumption as to the person by whom such message was sent. 

 

The meaning of this provision is that the court may presume that when a 

particular email, message, text message, multi media message has come from a 

particular source, then it can be traced back to the IP address and the device can be 

located. However, it is not necessary that the owner of the same device have 

indeed sent that message. 
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RELEVANCE UNDER CONSUMER LAWS 

Electronic or digital evidence also finds relevance in consumer disputes 

where some loss or damage has been caused to a consumer of goods or services. 

The Consumer Forum has been given the power to act like a Civil Court by virtue 

of Section 13(4) of the Consumer Protection Act, 1986. The section enables the 

parties to produce evidence relevant to the facts of the case alongwith an affidavit 

certifying its authenticity. As already discussed earlier, the definition of the term 

'Evidence' has been amended to include electronic documents as well. Thus, it can 

be rightly said that digital documents like e-mails etc. can be produced as valid 

evidence in case of a consumer dispute as well, provided the same has been done 

in compliance with Section 65B of the Evidence Act. 

 

CONCLUSION 

In the 21stcentury, where the process of globalization has almost reached 

its heights due to which there has been rapid advancement of technology 

throughout the world, the usage of electronic devices cannot be forgotten. 

Electronic devices have become a part and parcel of daily life as well as business 

life. Due to the ever-increasing trade between various nations, nowadays many 

trade transactions are happening by the way of emails, messages and the likes.  

With this ever-growingneed, the IT Act was enacted in 2000, which in 

consequence also brought changes in The Indian Evidence Act, 1872. The major 

changes could be seen in the inculcation of electronic evidence as a valid form of 

evidence throughout the act. 

Starting from Section 3, which was amended to add the concept of 

electronic evidence along with oral and documentary evidence and moving on to 

Section 65A and 65B which were added just to give electronic evidence a new 
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face. Section 63 dealt with various other forms of secondary evidence and it 

continued till Section 65. 

Section 65A deals with just the concept of electronic evidence whereas 

Section 65B goes in depth for the usage and admissibility of such forms of 

evidences. Clause (2) of Section 65B talks about the conditions that a piece of 

electronic evidence needs to be scrutinized for and Section 65B Clause (4) talks 

about when the electronic evidence has to be used in court, what procedure and 

steps one must follow.  

The ambit of electronic evidence is not only restricted towards the civil 

suits but have also been extended to The Arbitration and Reconciliation Act, 

where various forms of evidence in form of electronic evidence can be admitted 

for the case. 

The aspect of electronic evidence further dwells into the world of Video 

Conferencing, Text Messages, and Emails as well. The Supreme Court has 

decided various case laws, which establish that all these forms of communication 

can surely be taken up as forms of electronic evidence.  

However, while including such forms of evidence into the court, there are 

certain basic presumptions that are taken by the court to provide some sort of 

uniformity. Section 85B talks about the importance of Digital Signatures and how 

they consequently evolve a signature into a document, which is now verified. 

Section 85C then deals with the presumption on what the digital signature actually 

do, i.e., the authenticity of the various digital signatures. 

Section 88A deals with the presumption of the validity of the device. In 

this way, the IT Act as well as The Evidence Act after the amendment contains 

within itself the entire plethora of varied scenarios and how to deal with them. Any 

gaps have been helpfully bridged by various judicial decisions. Hence, what once 

was considered to be a wholly new law, has now evolved to become a part of 

everyone‟s day-to-day life. 

 

 


