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Abstract 

The philosophical background of Indian Constitutional Law in general and of fundamental rights in particular 

has been matter of great debate. This question becomes all the more challenging because, as the Indian judiciary 

has recognized, standard Western models of jurisprudence cannot be transplanted in India, given its peculiar socio-

economic conditions. In these circumstances the Supreme Court has often played a pioneering role to read 

fundamental rights in the interest of society. In this paper, the authors conduct a historical analysis of Constituent 

Assembly Debates and thereafter carefully uncover the nuanced position adopted by the Indian judiciary with 

respect to the philosophical foundations of Part III of the Constitution. The authors discover inconsistent and 

sometimes even wholly contrary philosophical positions adopted by the Court, characteristic of a tussle between 

positivist and natural rights jurisprudence. After thoroughly engaging with the rationale of the Court over several 

decades the authors find that the Indian judiciary has a strong leaning towards a natural rights position. The 

authors advocate in favour of this naturalist position because this approach, as is discussed in the paper, revitalises 

democracy by linking fundamental rights to the concept of rule of law. Further, the authors acknowledge that the 

natural rights position adopted by the Supreme Court has a socialistic tendency which is at variance with Western 

philosophy. The authors also identify and discuss certain controversial implications of the unique “inalienable but 

not absolute” stance of the Supreme Court in viewing fundamental rights.  

Keywords: Fundamental Rights, Jurisprudential Background, Natural Law, inalienable but not absolute, waiver 

Introduction 

In this paper, the authors make an inquiry into the role the natural rights framework 

plays in the formulation of rights under Part III of the Indian Constitution. This analysis allows 

the authors to answer two inter-related questions: First, how to view the Constitution: Is it 

exhaustively laying down the substance of the fundamental rights that it guarantees, or is it only 

but an important indicator of certain important values these rights seek to protect? Second, on the 

normative role of the Court in relation to the Constitution: Should Courts strictly interpret and 

enforce Constitutional provisions or stand as guardian of evolving constitutional values? These 

questions are related because if the Constitution is determined an exhaustive document then it 

may be reasonably argued that the Courts should not travel beyond it. On the other hand, if the 
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Constitution is only reflective of a broader set of pre-existing and evolving natural rights, the 

Court‟s real duty is to safeguard to the maximum extent possible, these amorphous yet prized 

values. Further, the authors analyze the application of natural rights principles in the Indian 

context. The authors opine that the Indian judiciary has consciously departed from the Western 

jurisprudence to suit the Indian context. The authors explore a glaring example of this departure 

i.e. the Indian judiciary‟s outright rejection of property as a natural right. Finally, the authors 

identify and discuss the implications arising out of the Supreme Court‟s stance holding 

fundamental rights to be natural and inalienable, but not absolute. In this regard, the authors also 

specifically discuss the consequences of the Court‟s position that fundamental rights cannot be 

waived.  

Methodology  

The authors identify and carefully analyse cases where the Court discusses the 

relationship between fundamental rights and natural law. Before delving into the case analysis, to 

ensure historical completeness, the authors identify references made to natural rights in the 

Constituent Assembly debates. This study spans over 7 decades. Beginning from the Assembly 

Debates in 1949, the analysis extends up to the 2017 judgement wherein a 9 judge bench of the 

Supreme Court declared privacy a natural and inalienable, fundamental right.  

Observations  

The observations of the authors deduced primarily through constituent assembly debates 

and case law have been divided into three parts. The first part of this paper in seeking to present 

a historical analysis focuses on the rare but insightful references to natural law in Constituent 

Assembly debates. In Part II of this paper, through a careful case law analysis, the authors 

deduce that Courts favour what the authors call “a naturalist theory of fundamental rights” A 

naturalist position holds that fundamental rights are pre-existing natural rights with evolving 

boundaries. The authors find however that it is not sufficient to say that the Courts have 

historically followed a naturalist approach. Although accurate, this statement must necessarily be 

nuanced. Thus, the authors note and discuss in detail, in Part III of this paper, the unique 

features of naturalism in the Indian context as applied by the judiciary.  

Part I: Background and Constitutional Assembly Debates 

In order to have a historically sound understanding of the link between fundamental 

rights and natural rights, the authors begin with an examination of the relevant extracts of the 

written records of the Constituent Assembly debates. This analysis is helpful not only to check 

for historical consistency in the interpretation of fundamental rights but also to determine the 

intention of the founding fathers. Moreover, as discussed in Part II of this paper; the Court has 

offered varying, inconsistent and wholly contradictory theoretical explanations of the underlying 

philosophical foundations of fundamental rights. In such a scenario, the authors believe that it is 

imperative to study the foremost intention of the members of the Constituent Assembly.  
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While the mammoth task of drafting the Indian Constitution as a whole cannot be 

overemphasized, the members of the Constituent Assembly showed special interest in drafting 

the part on fundamental rights. The devotion of this special interest must be understood in the 

Indian context. The shadows of the Partition dawned upon the Assembly, which was conscious 

of their burden to ensure that such a disaster never repeat itself. While members of the 

Constituent Assembly were conscious of their mammoth task i.e. drafting the Indian 

Constitution as a whole, they showed special interest in drafting the part on fundamental rights. 

The devotion of this special interest must be understood in the Indian context. The tragic 

shadows of the Partition loomed over the Assembly and they were acutely aware of their burden 

to ensure that such a disaster never repeat itself. Pursuant to which, the Constituent Assembly 

found it necessary to establish a strong government capable of ensuring the peace, even at the 

cost of violating individual rights.1 Scholars often believe that this was the reason for including 

provisions such as clauses (4) to (7) of Article 22 and Article 33 of the Constitution, which 

carried the potential to deny individuals their basic rights, such as the right to life.2 

One of the members who relied upon the theory of natural rights in his speech on 

fundamental rights was, Mr Mahavir Tyagi. He argued that all individuals are entitled to three 

inalienable and inherent natural rights, viz. life, liberty and pursuit of happiness, and that “[t]he 

state comes into being not because it has any inherent right of its own, but because the individual, who has inherent 

rights of life and liberty, foregoes a part of his own rights and deposits it with the State”3 This argument 

reflects an important conception of the natural rights theory.4 At the time the drafting of Part 

III, Mr, Tyagi noted that that the Constitution being drafted was one which guaranteed “inherent 

rights.”5 The other member who invoked the theory of natural rights was Mr Naziruddin Ahmad. 

While debating about the emergency provisions, Mr Ahmad argued that, against using emergency 

as a ground for suspending these inherent rights. He was one of the first few to note that 

“Fundamental rights will cease to be fundamental if they could be suppressed on these flimsy and unnecessary 

grounds. These are inalienable rights and should not be interfered with, without the State being in the least 

benefited by such interference. …These rights should be justiciable. Otherwise, it is impossible to say that the rights 

exist.”6 This claim is important for our present purposes because, Mr Ahmad addressed 

fundamental rights in the language of natural law.  

It is also worth noting that Dr B. R. Ambedkar, Chairman, the Drafting Committee, 

while debating about Article 368 (amendment clause) proposed an amendment procedure for 

Part III (which consists of fundamental rights), which required 2/3 rd of the Parliament, i.e. 

special majority to vote for the amendment of fundamental rights under Part III.7 Many 

including Subba Rao, CJ8, believe this proposal reflects that Dr. Ambedkar recognised the 

sacredness and inviolability of the natural rights, which are then in the process to be declared as 

fundamental rights.  

Though the above discussion shows to some extent that the theory of natural rights was 

used in formulating the fundamental rights in Part III of the Constitution, explicit references to 

the theory of natural law are rare. Thus, it becomes imperative to analyse how the Court has 

interpreted and applied the philosophical understanding of the Assembly members. In the next 
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few sections of this paper the authors provide this case analysis to reflect on the judiciary‟s 

understanding of the application of philosophical theory to fundamental rights 
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Part II: The Naturalist Theory of Fundamental Rights 

The placement of fundamental rights in Part III of the Indian Constitution is analogical to 

putting something valuable in a safe locker to safeguard against its breach. While constitutional 

lawyers across the spectrum have accepted this simple interpretation9, the jurisprudential 

background of fundamental rights is a matter of great controversy. As a result of this ongoing 

debate, there emerged two distinct and contrary philosophical stances which sought to 

rationalize the presence of fundamental rights in the secure locker of Part III of the Constitution. 

These philosophical stances respectively arise from what may loosely be called a naturalist and 

positivist stance. Though both these theories thoroughly clashed with one another, an analysis of 

Supreme Court decisions leads the authors to conclude that the naturalist theory of fundamental 

rights prevailed (with the exception of the early phase of the Supreme Court jurisprudence 

wherein the positivist approach was more dominant). 

The “naturalist theory of Indian fundamental rights”, according to the authors is nothing but 

the conception that humans, due to their very existence possess certain natural rights which are 

inalienable from them10, and when the Constitution was drafted, the people of India guaranteed 

to themselves these rights that they already possessed by placing them in Part III of the 

Constitution11. Another important postulate of this theory is that these natural rights which are 

inalienable from the people of this country are however, not absolute because when rights-

holding persons form a collective called the State, some rights or some portions of the rights 

need to be sacrificed in some instances, for the welfare of the collective.12 

While dissecting the jurisprudential background of Part III of the Constitution is no easy 

task, in the authors‟ opinion, the Court has developed an understanding of the underlying 

philosophical foundation of fundamental rights in three distinct phases. In the first phase the 

Court insisted that fundamental rights are constitutional creations and had no existence beyond 

these codified provisions. In the second phase, the Court accepted that the rights enshrined in 

the Constitution pre-existed the Constitution itself as natural rights. However, in this phase the 

Court remained attached to its earlier understanding that only that which was codified was 

enforceable. The third phase is the present phase of contemporary Indian jurisprudence wherein 

the Court has reiterated the notion of natural and inalienability but more importantly has 

recognized that codified provisions do not denude the existence of these natural and inalienable 

rights.  

 Phase 1: Fundamental Rights as Constitutional Creations 

In the first phase of Indian Constitutional jurisprudence, notably, when the Supreme Court 

was interpreting the Constitution, the drafters of the Constitution were alive and involved in the 

other wings of the State, the executive and the Parliament. Also, this was the first time that a bill 

of human rights was introduced in to Indian jurisprudence, for the colonizers did not concern 

themselves to give Indians one such charter. With such a background, one can imagine that the 

final construct that the Courts could fall back upon was the Constitution itself and nothing else, 

and therefore the Courts argued that the fundamental rights of the people were creations of the 

Constitution. Considering the lack of preserved natural rights for the Indian people before the 
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advent of the Constitution, one can fairly understand that adopting the natural law doctrine was 

not a natural recourse to adopt. This understanding can be found in the jurisprudence of the 

Supreme Court in its early stages. Thus in Basheshar Nath ˆv. C.I.T. Delhi13, S.K. Das, J held clearly 

that the theory of natural rights played no role in the formulation of fundamental rights under 

Part III of the Constitution, and that the theory of natural law cannot be the basis for 

fundamental rights because it can only provide a “foundation of shifting sands.” 

An important case in this category is A.D.M. Jabalpur v. Shivkant Shukla,14where Beg, J opined 

that in recognizing certain rights to be more fundamental than others, Constituent Assembly 

intended to protect the selected aspects of human freedoms against unfair interference by State 

organs15. Y.V. Chandrachud, J (as he then was) concurred with this view by arguing that it was 

unknown whether the right to personal liberty was a right existing in pre-Constitution era, and 

thus when the Constituent Assembly declares it a fundamental right, it should be considered to 

be “conferred” by the Constitution.16 

Another case which is of much importance in this context is Kesavananda Bharati case.17 While 

the majority of the court in this case disagrees that the fundamental rights were creations of the 

Constitution as will be discussed below, the minority opinion and the argument placed forward 

by the Union of India argued that the fundamental rights in fact were the creations of the 

Constitution. Mr H.M. Seervai, appearing for the government, powerfully argued that Part III of 

the Constitution did not have a conception of natural rights and that this could be found from 

the fact that not all rights in Part III are conferred on non-citizens, a could example of which is 

Article 19 which uses the word “citizen” instead of “person.” However, the majority (speaking 

through Sikri, CJ) rejected this argument that though the rights in Part III are natural rights, the 

founding fathers thought it wise to confer some rights only on citizens.18 Mr Seervai also argued, 

though unsuccessfully that the fundamental rights are not natural rights because, firstly, Article 

33 and 34 empower the Parliament to modify the fundamental rights with regards to Armed 

Forces during the periods of enforcement of martial law,19 and secondly, that Article 13 uses the 

words “rights conferred” which shows that the rights were not natural rights, considering that 

they are bestowed by an outside agency, the Constitution.20 

While these arguments were not bought by the majority, the minority judges seem to have 

agreed with these claims. Ray, J (as he then was) opined that since the Constitution emanates its 

validity from the sovereign people, no law, including the natural law could be said to be above 

the Constitution.21Palekar, J agreed with Ray, J and held that one cannot lift parts of the 

Constitution above it by ascribing ultra-constitutional virtues to them.22 

 Phase 2:  Fundamental Rights as Natural Rights and Textual Primacy 

However, the gradual transfer of executive from the hands of freedom fighter-politicians to 

professional politicians23meant that the Court had to divorce its positivist understanding of the 

fundamental rights as creations of Constitution and replace it with the conception that would 

make fundamental rights peremptory. This meant that the Court started to adopt some the 

natural law theory‟s conception of fundamental rights as natural and inalienable rights. 

Therefore, in the second phase, the Court accepted that the rights enshrined in the Constitution 

pre-existed the Constitution itself as natural rights.  
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In response to Mr. Seervai‟s argument that fundamental rights having been conferred by an 

external agency are not “natural”24 Khanna, J noted that these rights have not been “conferred”25 

by the state. Rather, in his observation certain pre-existing natural rights have only been 

incorporated by the State. Scholars too have supported this position by arguing that while 

governments are established only to secure certain rights, the basis of political theory is the pre-

existence of natural rights.26 This is a clear shift in the Supreme Court‟s philosophical 

understanding. While in the first phase, the Court gave primacy to the text of the Constitution, in 

the second phase, the Court in Kesavananda, explicitly acknowledges27 the role natural law played 

in codification of the Constitutional text. However, in the author‟s opinion the understanding of 

the Court still suffered from an important limitation. This is because it held as it did in the first 

phase that only that which was codified was enforceable. Hence although the Court in viewing 

fundamental rights applied a wide definition of natural rights (as rights which are necessary for a 

good life and at the same time appropriate to man as rational and moral beings) it limited the 

scope of enforceable rights to rights recognized by the positive law of a State.28 This signifies that 

the Court‟s understanding was restricted in the textual boundaries of the Constitution.  

 Phase 3: Natural Rights and Evolving Constitutional Values 

The third phase is the phase of contemporary Indian jurisprudence. This phase is marked by 

an indisputably historical moment wherein a nine judge bench of the Supreme Court 

unanimously held that the right to life and personal liberty exist beyond the corners of 

Constitutional provisions. 29 D. Y. Chandrachud, J, (speaking on behalf of the bench) cited 

Justice Khanna‟s dissenting opinion in the ADM Jabalpur30 case with approval.31 The gravity of 

this moment is deserving of appreciation. Not only does Chandrachud, J forcefully reiterate the 

recognition of fundamental rights as natural rights, he does far beyond that. He reflected on the 

importance of fundamental rights and concluded that fundamental rights could not be left to the 

mercy of codified provisions32. Moreover, he explicitly linked the fundamental rights to the 

concept of rule of law. By reinstating the importance of rule of law holds, he revitalized 

democracy as a form of government. He opined that “A constitutional democracy can survive when 

citizens have an undiluted assurance that the rule of law will protect their rights and liberties against any invasion 

by the state and that judicial remedies would be available to ask searching questions and expect answers when a 

citizen has been deprived of these, most precious rights”33 

He also addressed and explained the philosophical underpinnings of natural rights to 

leave no doubt in the jurisprudential background of Part III of the Constitution. In his analysis 

of the concept, he borrowed34 from Roscoe Pound who when speaking of natural rights wrote: 

“it is perfectly true that neither law nor state creates them.”35 Further, he cited scholarly work which has 

held that human rights can have no foundation other than natural law.36 Thus, the Court 

unequivocally rejected the primacy of the Constitutional text in favour of a set of undefined 

Constitutional values which are often influenced by natural law theories. By doing so the Court 

has taken a leap away from the era of restrictive, textual interpretations of the Constitution 

towards a more progressive phase wherein the boundaries of fundamental rights are evolving. 

After this judgment the Indian judiciary is compelled to stop a moment and consider the world 

of possibilities each fundamental right contains. Already this judgment has opened the doors for 

petitions against Section 37737 and marital rape38 Thus, this judgment has acknowledged the 
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potentialities of fundamental rights and this is why the authors advocate for a strong naturalist 

position.  

However, while there is much to be celebrated, there is also a need to cautiously consider 

the nuanced position taken by the Supreme Court in this case. While Justice Chandrachud held 

that fundamental rights are natural and inalienable, he also opined that they are not absolute. In 

his words, “natural and inalienable rights secure autonomy to human beings. But the autonomy is not 

absolute.”39 This statement leaves the door wide open; also considering that the Supreme Court 

reiterated40 the Pesikaka case which held that fundamental rights cannot be waived. The authors 

examine the controversial implications of this statement in Part III of the paper because this is a 

unique stance taken by the Court and deserves to be analyzed in the Indian context.  

Part III: Theorizing Fundamental Rights in the Indian Context 

An ineluctable conclusion from the discussion in Part II of this paper is that fundamental 

rights enshrined in the Indian Constitution do not rely on a single or easily identifiable 

philosophical stance. It is true that the earlier portions of this paper, the authors identify and 

argue that the Supreme Court, while interpreting Part III, has adopted a more naturalist against a 

positive law stance. However natural law is itself a wide field of jurisprudence encompassing 

several contesting views. On careful examination of case law the authors show why it cannot be 

said that the Supreme Court subscribes to only one of these schools. It is in this sense that the 

authors argue that the no single philosophical stance is identifiable. The authors nuance this 

position by showing that the Supreme Court has departed from the popular Lockean position of 

natural rights and has developed its unique stance. India‟s foremost Constitutional Law scholar, 

Professor Upendra Baxi too, has noted that that Indian constitutionalism has no “equivalent 

cultural market.”41 

The authors identify two peculiar features in the way in which natural rights is applied by the 

Indian judiciary. First, the application of natural rights by the Supreme Court clearly reflects a 

socialist tendency and second, Court, although upholding inalienability as a feature, has time and 

again rejected the notion of absolutist natural rights.42 

To make for a meaningful study, the authors briefly lay down the basic tenets of natural law 

as a field of jurisprudence before beginning with the case law analysis. One of the earlier and 

most formidable natural lawyers is John Locke. Locke famously argued that each individual 

inherently possesses three natural rights i.e. the right to life, liberty and property.43 This argument 

greatly influenced legal thought in the late 17th century, and continues to be supported by several 

scholars. Similarly influential was the argument of another English scholar Sir William 

Blackstone, who argued in his oft-quoted book Commentaries on the Laws of England that every 

individual possesses „natural liberty‟. Blackstone opined that natural liberty consisted of the right 

to personal security, personal liberty and property.44 While these philosophical works are known 

to have influenced charters of human rights45 in several Western nations, they have, for various 

reasons discussed below, not elicited a similar appreciation from the Supreme Court of India, 

making Indian natural law jurisprudence unique. Below, the authors discuss in detail the 

distinctive features of the natural law theory as applied by the Indian judiciary.  
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 Socialistic Naturalism  

The first peculiarity in Indian natural law jurisprudence that the authors discuss is its 

socialistic leaning. This tendency is clearly evidenced by the Supreme Court‟s rejection of 

property as a natural right. A discussion on status of property as a fundamental right in India 

calls for a historical analysis. To begin with, the right to property was made a fundamental right 

under Articles 19(1)(f) and 31 of the Constitution in India to safeguard small scale property 

owners from abuse.46However, property owners enjoyed this status subject to a large extent of 

restrictions, which can be found in Article 19(5), inter alia. Under the British rule, a system 

parasitical towards small farmers was developed by the name of Zamindari (or other variations 

such as Ryotwari). The freedom fighters, who later on became the founding fathers of the 

Constitution, including Nehru especially, took it as their special responsibility to introduce 

widespread land reform laws, in order to damage the Zamindari system as much as possible. The 

right to property definitely came in the way of these land reforms, and constitutional courts had 

to strike down land reforms, as they were violative of the right to property (Article 31).47 

Though initially courts struck down the land reform laws incurring the accusation of being 

elitist48gradually courts had begun to argue that the right to property is not a natural right, seen 

from the Indian perspective and that it consequentially did not deserve the status of a 

fundamental right. Take for instance, Subba Rao CJ‟s opinion in I.C. Golaknath. After 

painstakingly equating fundamental rights to natural rights, he explicitly acknowledged that there 

existed no natural right in property. Further, he recognized that “it was Cicero who was the first to 

declare that the primary duty of the Governor of a State was to secure to each individual in the possession ofhis 

property. Here we may see a recognition of the ownership of property as a Fundamental Right….The concept of 

property right gained further support from Bentham and Spencer and Kant and Hegel….. Our Constitution 

accepted the theory that Right of Property is a fundamental right. In my opinion it was an error to place it in that 

category….Of all the fundamental rights it is the weakest,”49Thus, he was conscious of the departure he 

made from Western philosophy and yet went ahead with the departure given the specific Indian 

context.  

It is helpful to note that he also pointed out that the right to property is not secured even in 

the most democratic of the Constitutions such as the West German Constitution of 1949, which 

in fact went a step ahead and provided for socialization of properties such as land.50Thus, Subba 

Rao, CJ concluded that it would be thoroughly unsuitable to grant the status of a fundamental 

right to property in India which was struggling with the problem of poverty and battling social 

evils such as the Zamindari system. Notably, the Parliament too recognized this rationale of the 

Court and passed the Constitution (44th Amendment) Act, 197651, abolishing the fundamental 

right to property (by omitting Article 19(1)(f) and Article 31 from Part III of the Constitution) 

and making it a mere constitutional right under Article 300-A of the Constitution. The above 

analysis shows that the Supreme Court has interpreted Part III of the Constitution to ensure that 

it is accommodative to the particular problems of India.  

These issues, namely that of poverty, land monopoly (in the form of Zamindari), 

untouchability amongst others which plague India were also duly considered by the founding 

fathers of the Constitution. In recognition of which, the Assembly drafted various mandates in 

the form of Directive Principles of State Policy in Part IV of the Constitution as an important 
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prerequisite in the proper functioning of the fundamental rights under Part III.52 This shows that 

Part III does not rely on a philosophical stance taken by one particular philosopher or group of 

philosophers, but it has its own unique social constitutional naturalism, which views fundamental 

rights in Part III from an India-specific perspective.  

 “Inalienable but not Absolute” and the Waiver Problem  

Coming to another peculiar feature of the Indian conception of natural rights, the 

authors discuss the Court‟s stance of holding that fundamental rights are “inalienable but not 

absolute”.  

William Blackstone, a celebrated philosopher who viewed natural rights as absolute and 

immutable53 and yet the Supreme Court has time and again held otherwise.54In the Kesavananda 

Bharati, Khanna, Jexplicitly acknowledges that rights may be natural despite being subject to 

certain limitations.55 In support Justice Matthew expounds the concept of limitations by stating 

that “all natural rights are liable to be limited or even taken away for common good is itself a principle recognized 

by all writers on natural law.”56 He quotes Rommen who opined that although man‟s natural rights 

are commonly termed absolute and inviolable, they are in reality limited by the requirements of 

the universal Order to which they are subordinated.57 This position was reiterated most recently 

by a nine judge bench of the Supreme Court.58 While the Court acknowledged that inalienable 

rights of a person secures autonomy to her, it held that that such autonomy is not absolute 

because some natural rights cannot be alienated at any cost.59  

Having deconstructed the inalienable but not absolute stance in Indian jurisprudence, the 

authors discuss the implications of this position. The first implication is that fundamental rights 

although pre-existing natural rights are subject to certain restrictions in national or collective 

interest. Take for instance, fundamental rights are suspended during periods of emergency60 or 

that one‟s fundamental right may be taken away by the State through a procedure established by 

law.61 These exceptions come as no surprise to anyone familiar with Indian Constitutional Law 

jurisprudence because it is as early as 1955 that the Supreme Court62  made clear that it viewed 

fundamental rights as rights guaranteed to ensure collective justice and not individual benefit.  

The position holding that fundamental rights are inalienable but not absolute has another 

far more controversial implication regarding the waiver of fundamental rights. On face value, the 

Pesikaka case63 seems to have unequivocally settled this issue wherein M.C. Mahajan, CJ, 

speaking for a five judge bench of the Supreme Court, held that the fundamental rights, being 

the means for actualization of the collective goals in the Constitution, could not be waived by an 

individual on her own accord. A similar conclusion was arrived in Basheshar Nath v. C.I.T.64 

wherein the Supreme Court, limiting its decision to Article 14, held that the right(s) conferred 

under this Article could not be waived. However, the case of Aruna Shanbaug v. Union of India65, 

although a welcome decision, is blatantly contrary to the no-waiver rule of the Supreme Court. 

This is so because the author‟s believe that the claim for passive euthanasia is a waiver of the 

person‟s right to life under Article 21.  

Most recently, in the 2017 case,66 while the Court acknowledged that inalienable rights of 

a person secures autonomy to her, it held that such autonomy is not absolute because some 

natural rights may cannot be waived at any cost.67A nine judge bench of the Supreme Court 
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approved the categorical no- waiver position of Pesikaka.68 Hence, why is the waiver issue still 

controversial? This is so because it was held that privacy can hold good only if the individual has 

control over the dissemination of information that is personal to them,69and R. F. Nariman, J 

held that privacy applies only to instances where the person does not chose to part with the 

same.70 These, perused from any angle, make the principle abundantly clear that privacy can be 

claimed until it is waived off by an act of the person. However, the Supreme Court held that the 

right to privacy is a fundamental right. The authors believe that the Privacy case raises some 

confusion, because on one hand it holds that no fundamental right can be waived, and on the 

other hand identify various instances in which privacy (which is a fundamental right) can be 

waived off. This invited scholars including Arvind Datar to criticize the Privacy case and to claim 

that waiver of fundamental rights should be permitted.71 

Conclusion 

Given that the Supreme Court has consistently applied a naturalist theory to fundamental 

rights, the authors argue that the role of the Court not to restrictively interpret the Constitution; 

rather it is to protect evolving constitutional values which cannot be put into a strait jacket 

definition. The nature of constitutional values is such that they have fluid and evolving 

boundaries. It is for this reason that the authors argue in favour of the “naturalist theory of 

fundamental rights”. Finally, the authors on close examination discover the unique features of 

the natural law theory applied by Indian Courts. These unique features include a socialistic 

tendency which is suitable in the outlined social context of our country. The second distinct 

feature is the Court‟s rejection of an absolutist notion of natural rights. The judiciary makes 

exceptions for national interest. This follows directly from their view of fundamental rights as 

rights serving collective social interest as opposed to individual benefit. However, this approach 

is not without issue. The authors leave the reader by identifying and discussing the waiver 

problem which remains an unresolved conundrum in Indian Constitutional law jurisprudence.  

 

References  

                                                 
1 Constituent Assembly Debates (CAD), 31st May, 1949, Vol. VIII. 
2The earliest example of the same being the preventive detention of Mr A.K. Gopalan which led to the famous case 
of A.K. Gopalan v. State of Madras, 1950 SCR 88. 
3 CAD, 16th September 1949, Volume IX 
4Locke‟s Political Philosophy, The Stanford Encyclopedia of Philosophy (https://plato.stanford.edu/entries/locke-
political/, last visited on 15th August 2017 at 18:01) 
5 CAD, 16th September 1949, Volume IX 
6 CAD, 20th August 1949 Volume IX 
7CAD, 18th September, 1949 Volume IX 
8I.C. Golaknath v. State of Punjab, (1967) 2 SCR 762, para 20. 
9 Though the narrative of the Supreme Court‟s decision in A.K. Gopalan case can be called a highly positive one, the 
Court recognized that the fundamental rights are of immense value and should be ensured all the protections 
granted by the Constitution. 
10Harold Laski, Grammar of Politics (New Haven: YUP, 1925), pp. 39-40 
11Kesavananda Bharati v. State of Kerala, (1973) 4 SCC 225, SCC para 298 
12 Id, SCC para 1456 
13 AIR 1959 SC 149 

http://www.tadqiqot.uz/
http://www.ijlljs.in/
https://plato.stanford.edu/entries/locke-political/
https://plato.stanford.edu/entries/locke-political/


 

© Universal Multidisciplinary Research Institute Pvt Ltd 
 

142 

           Journal of Law Research  

Ҳуқуқий тадқиқотлар 
журнали Журнал Правовых 

исследований ISSN: 2181-
9130 www.tadqiqot.uz №5 

Special issues 2017 

‘ 

 

International Journal of law 

and legal jurisprudence 

studies 

ISSN 2348-8212 www.ijlljs.in 

:Volume 4 Issue 4 

 

                                                                                                                                                        
14 (1976) 2 SCC 521, See also: Union of India v. Bhanudas Krishna Gawde, (1977) 1 SCC 834 
15 Id, SCC para 183. 
16 Id, SCC para 392 
17Supra note 11.  
18 Id, SCC para 295. 
19 Id, SCC para 296. 
20 Id, SCC para 298. 
21 Id, SCC para 934. 
22 Id, SCC para 1278. 
23 S.P. Sathe, Judicial Activism in India: Transgressing Borders and Enforcing Limits (Oxford: OUP, 2002), chap. 3. 
24 Supra Note 11, SCC para 298 
25 Id, SCC para 299 
26William Ernest Hocking, Freedom of the Press, The Philosophical Review, Vol. 57, No. 2 (1948)  
27 Supra Note 11, SCC para 298 
28 Id, SCC para 1681 
29Privacy Case Para 120. 
30Right to Privacy Judgment: Very little scope to defend Section 377 now, says retired HC Judge AP Shah who read 
it down, The Indian Express, (http://indianexpress.com/article/india/very-little-scope-to-defend-section-377-now-
says-retired-hc-judge-a-p-shah-who-read-it-down-4812304/ last seen on 18th September, 2017 at 06:04).  
31Justice K.S. Puttaswamy v. Union of India, (2017) SCC OnLine SC 996 (Privacy Case), Para 119. 
32Privacy Case, Para 119. 
33Privacy Case Para 120. 
34Privacy Case Para 12. 
35Roscoe Pound, The Spirit of the Common Law (Boston: Marshall Jones Co., 1921), p. 88.  
36Craig A. Ster and Gregory M. Jones, The Coherence of Natural Inalienable Rights, UMKC Law Review (200708), 
Volume 76 (4), at pages 971-972 
37Supra note 27; Sharanya Gopinathan, Supreme Court‟s Verdict on Right to Privacy is a euphoric judgment, will 
shift many goalposts, Firstpost, August 25, 2017, (http://www.firstpost.com/india/supreme-courts-verdict-on-
right-to-privacy-is-a-euphoric-judgment-will-shift-many-goalposts-3971171.html last seen on 19th September 2017 
at 17:45).  
38Sanya Dhingra, SC Verdict on privacy may have impact on Section 377, marital rape The Print, August 24, 2017, 
(https://theprint.in/2017/08/24/sc-verdict-privacy-may-impact-section-377-marital-rape/ last visited on 20th 
September, 2017 at 14:34). See also Supra note 35.  
39Privacy case, Para 45 
40Privacy case, Para 112 
41Upendra Baxi, "A known but an indifferent judge": Situating Ronald Dworkin in contemporary Indian 
jurisprudence, 1 Indian Journal of Constitutional Law (2003), pg,557-89.  
42Supra note 11, SCC para 1460.  
43Supra note 4.  
44William Blackstone, Commentaries on the Law of England (Chicago: The University of Chicago Press, 1979), 1:120-41.  
45A Biography of William Blackstone (http://www.let.rug.nl/usa/biographies/william-blackstone/ last visited on 
23rd September 2017, at 11:32).  
46Nani Palkhivala, The Constitution and the Common Man, (Livemint: 
http://www.livemint.com/Sundayapp/VFNFWrnJPAaYpXZZfiLD1M/Nani-Palkhivala--Constitution-and-the-
common-man.html, last seen on 23rdSeptember, 2017 at 11:43). 
47State of West Bengal v. Bela Banerjee, 1954 AIR SC 170.  
48 S. P. Sathe, supra 
49 Supra note 8, SCC para 171.  
50ibid 
51Bill no. 88 of 1978.  
52Minerva Mills v. Union of India, (1980) 3 SCC 625. 
53William Blackstone, supra.  
54 Kesavananda Bharati case, Privacy Case 
55 Kesavananda Bharati case SCC para 1672 
56 Id, SCC para 1681 
57Heinrich Rommen, The Natural Law (Indianapolis: Liberty Fund, 1936), footnote 49, p. 253 
58Privacy case.  
59Id, para 45.  

http://www.tadqiqot.uz/
http://www.ijlljs.in/
http://indianexpress.com/article/india/very-little-scope-to-defend-section-377-now-says-retired-hc-judge-a-p-shah-who-read-it-down-4812304/
http://indianexpress.com/article/india/very-little-scope-to-defend-section-377-now-says-retired-hc-judge-a-p-shah-who-read-it-down-4812304/
http://www.firstpost.com/india/supreme-courts-verdict-on-right-to-privacy-is-a-euphoric-judgment-will-shift-many-goalposts-3971171.html
http://www.firstpost.com/india/supreme-courts-verdict-on-right-to-privacy-is-a-euphoric-judgment-will-shift-many-goalposts-3971171.html
https://theprint.in/2017/08/24/sc-verdict-privacy-may-impact-section-377-marital-rape/
http://www.let.rug.nl/usa/biographies/william-blackstone/
http://www.livemint.com/Sundayapp/VFNFWrnJPAaYpXZZfiLD1M/Nani-Palkhivala--Constitution-and-the-common-man.html
http://www.livemint.com/Sundayapp/VFNFWrnJPAaYpXZZfiLD1M/Nani-Palkhivala--Constitution-and-the-common-man.html


 

© Universal Multidisciplinary Research Institute Pvt Ltd 
 

143 

           Journal of Law Research  

Ҳуқуқий тадқиқотлар 
журнали Журнал Правовых 

исследований ISSN: 2181-
9130 www.tadqiqot.uz №5 

Special issues 2017 

‘ 

 

International Journal of law 

and legal jurisprudence 

studies 

ISSN 2348-8212 www.ijlljs.in 

:Volume 4 Issue 4 

 

                                                                                                                                                        
60A classic example of the same was the ADM Jabalpur case. 
61The Constitution of India, 1950, Article 21 
62Supra note 58.  
63Ibid.  
641959 AIR SC 149 
65(2011) 4 SCC 454 
66Privacy case. 
67Id, pg 37. 
68 (1955) 1 SCR 613 
69Id, pg 203, 449 and 523 
70Privacy case, pg 358.  
71Arvind Datar, Can Fundamental Rights be Waived: Legal Notes (https://barandbench.com/can-fundamental-right-
waived-arvind-datar/ last seen on 20th September, 2017).  

http://www.tadqiqot.uz/
http://www.ijlljs.in/

